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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecssary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4425) 


In re FOREMOST DAIRIES, INC. AMA Docket Nos. 43-2, 43-3 and 
43-4, Decided November 3, 1955. 


Dismissal of Petition—Petitioner Not a Handler Subject to 
the Order—Failure to State Basis for Relief Requested 


Petition is dismissed for failure to set out with any degree of certainty the 
underlying facts forming the basis upon which obligations are alleged 
to be unlawful and for failure to set forth with sufficient clarity whether 
petitioner is a handler subject to the order or brings the petition as an 
assignee of such a handler. 

Mr. L. B. Hughes, Dallas, Texas, for petitioner. Messrs. Julius C. Krause 
and John M. Durbin (AMA 438-2); Messrs. John M. Durbin and John 
M. S Siemien (AMA 48-3 and 43-4) for Agricultural Marketing Service. 


Dismissed by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In these proceedings under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), the respondent has filed 
applications to dismiss the petitions filed herein. The respondent 
contends that the petitions fail to show that the petitioner is a 
“handler” entitled to bring the actions and that the petitions filed 
in AMA Dockets Nos. 43-3 and 43-4 do not comply with section 
900.52 of the rules of practice (7 CFR 900.52) because, among 
other reasons, they do not contain a full statement of the facts 
upon which the requests for relief are based. 

Petitioner filed answers to respondent’s applications to dismiss 
in which it alleged, in part, that such applications were not 
timely filed. The petitions were filed with the Hearing Clerk on 
June 7, 1955, and, consequently, respondent was required to 
respond to such petitions before July 8, 1955. (See sections 900.52 
(c) and 900.52a of the applicable rules of practice.) Prior to this 
date, respondent applied in each of these proceedings for an ex- 
tension of time within which to file “his answer in this proceed- 
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ing” and such requests were granted by the Chief Hearing Ex- 
aminer. Subsequently, an additional extension of time was re- 
quested and granted in one of the proceedings. Respondent then 
filed an application to dismiss in each proceeding within the 
time, as extended, to file his answer. The term “answer” is not 
to be construed narrowly to exclude therefrom an application 
to dismiss. The respondent requested and was granted an ex- 
tension of time within which to file a pleading responsive to or 
in answer to the petitions. An application to dismiss constitutes 
such a responsive pleading and the applications involved herein 
were, therefore, timely filed. 


Respondent’s major objection to the petitions is directed to 
the allegations contained therein with respect to petitioner’s 
right to maintain these actions. Section 8c(15)(A) of the act 
(7 U.S.C. 608c (15) (A)) provides, in part, that any handler 
subject to an order may file a written petition thereunder. The 
applicable rules of practice define a handler as “. . . any person 
who, by the terms of a marketing order, is subject thereto, or 
to whom a marketing order is sought to be made applicable” 
(7 CFR 900.51(i)). Two of the petitions contain the following 
allegation: “Tennessee Dairies, a Texas corporation, is a wholly 
owned subsidiary of Foremost Dairies, Inc., and was a wholly 
owned subsidiary at the time during which the issues contained 
in this petition pertain. Because of these facts, it is considered 
that the rights and privileges of Tennessee Dairies have been 
assigned to Foremost Dairies, Inc., and that Foremost Dairies, 
Inc. is a handler within the terms” of the Federal marketing 
orders involved herein. A similar allegation is made as to Ban- 
ner Dairies in the remaining petition. 


It is impossible to determine from such allegations whether 
the petitioner is claiming to be a “handler” subject to an order 
because of ownership of its subsidiaries or because it is an 
assignee of its subsidiaries. If petitioner is acting in the latter 
capacity, no assignment of a chose in action has been clearly 
alleged and no such assignment has been submitted with the 
petitions. It is concluded that petitioner’s right to maintain 
these actions has not been set forth with sufficient clarity in 
the petitions to enable respondent to prepare a response thereto 
or to indicate that the petitioner is the proper party in interest. 
It should be stated at this point for petitioner’s guidance in 
preparing a new petition that the corporate entity of a wholly- 
owned subsidiary may not be disregarded at the convenience or 
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whim of the parent corporation. Schenley Distillers Corp. v. 
United States, 326 U.S. 482 (1946) ; Boutell v. Walling, 327 U.S. 
463 (1946). 

In its answers to the applications to dismiss petitioner ap- 
pears to have abandoned its position that it is a handler entitled 
to bring these actions because of some relationship with Ten- 
nessee Dairies and Banner Dairies. Instead, petitioner alleges 
that it is a handler as defined in the applicable orders because it 
was the operator of the plants involved. Petitioner further al- 
leges therein that its subsidiaries have now been dissolved. 
Deficiencies or defects in the petitions cannot be corrected by 
means of an answer to an application to dismiss. Rather, peti- 
tioner’s recourse is the filing of proper petitions herein. 

Additional infirmities are present in the petitions in AMA 
Dockets Nos. 43-3 and 43-4. It is not possible to ascertain from 
the petitions with any degree of certainty the underlying facts 
which form the basis of the obligations alleged to be unlawful, 
all the obligations claimed to be unlawful, whether such obliga- 
tions were originally imposed on Banner Dairies, Tennessee 
Dairies or petitioner, and the respects in which each of such 
obligations are claimed to be unlawful as to petitioner or its 
subsidiaries. For these reasons, the petitions fail to comply with 
section 900.52(b) of the rules of practices and should be 
dismissed. 

Accordingly, the petitions are dismissed but the petitioner 
may file amended petitions, as of the date of the present peti- 
tions, within twenty days following service of a copy of this 
order upon it. 


(No. 4426) 


In re HARRY C. DANIELS, d/b/a HARRY C. DANIELS AND Co. P&S 
Docket No. 2158. Decided November 2, 1955. 


Suspension of Registration—Cease and Desist—Violation 

of Act—Commingling Shippers Proceeds with Personal 

Funds—Improperly Using Funds Received as Proceeds— 

Improperly Using Bank “Float”—Making Improper 

Charges for Feed and Shed Pen Services—Failing to 

Keep Proper Books and Records—Failing to Furnish 
Reasonable Selling Service 


Where respondent, a registered market agency, commingled shippers pro- 
ceeds with his personal funds; used proceeds from the sale of livestock 
consigned to him for sale on a commission basis for purposes of his own; 
made improper use of the “float” in the bank account in which shippers’ 
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funds were deposited; failed to keep full and correct records in connec- 
tion with livestock transactions; collected improper feed and shed pen 
charges; and failed to furnish reasonable selling services, held, respond- 
ent’s registration is suspended for a period of four months and respond- 
ent is ordered to cease and desist from such violations of the act, the § ] 
regulations thereunder, and the order previously issued against him 

(12 A.D. 1113) and to keep proper books and records. 


































Wilful Violation 


Where practices are engaged in with careless and negligent disregard of [| 
the act and regulations thereunder and accounts are maintained in a 
grossly negligent manner over an extended period of time, such violations 
of the act are considered to be wilful. 


a <a a oe | 


Surety Bond—Unauthorized Use of Shippers Proceeds 


aelniiil Stet 


Maintenance of a surety bond by a registered market agency does not permit 
unauthorized use of shippers proceeds. The bonding of registrants is 
not an exclusive remedy but is supplementary to other regulatory 
requirements under the act. 


Filing of Complaint—Time 
The ninety day limitation within which a complaint may be filed relates only 
to the time within which a complaint seeking money damages or repara- 
tion must be filed and does not refer to disciplinary proceeding instituted 
by the Secretary. 


i pe i eee aie 


Evidence 


Objection to receipt in evidence of testimony and exhibits by auditor for 
complainant based upon examination of respondent’s records on the 
ground that it was not the “best” evidence was properly overruled on 
authority of prior decision in proceeding against respondent (12 A.D. 
11138). 


Selling Services 


From all the evidence it is concluded that respondent’s selling services in 
connection with consigned cattle during an extended period of time were 
not equal to the standard of performance his consignors are entitled to 
expect and that such selling practice violates the act. Absence of com- 
plaints from shippers does not alter conclusion on selling services. 
Illness of respondent during period in question cannot modify conclusion | 
but can Only be considered in mitigation. Standard of performance 
required of market agencies is not related to convenience or whim of 
such agencies. 


Feed Charges | 


Upon the basis of the cost per head for hay fed to cattle in sales alleys 
during a representative period, respondent charged his consignors in an 
amount considerably in excess of actual cost. 
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Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Sam S. Pessin of Lindauer, Lindauer, Pessin & Neiman, of Belleville, 
Illinois, for respondent. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted 
by a complaint filed on March 15, 1955, by the Director, Livestock 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. 

The respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis at the St. 
Louis National Stock Yards, National Stock Yards, Illinois. It is 
alleged in the complaint that respondent, during the period Octo- 
ber 26, 1958, through August 27, 1954, used funds received as 
proceeds from the sale at the stockyard of livestock consigned to 
him for sale on a commission basis for purposes of his own, that 
is, for purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers of live- 
stock, thereby endangering the faithful and prompt accounting 
therefor and payment of the portions thereof due shippers of 
livestock; that respondent failed to keep full and correct records 
in connection therewith; that respondent collected unfair and 
unreasonable feed and shed pen charges during part of 1953 and 
1954 from shippers whose livestock he sold at the stockyard on 
a commission basis and failed and refused to correct such charges 
after written notice from the complainant; and that respondent 
failed to furnish reasonable selling services at the stockyard dur- 
ing the period May 1954 through January 1955 in connection 
with cattle consigned to him for sale on a commission basis. 

Respondent filed an answer admitting the jurisdictional allega- 
tions contained in the complaint and denying the other allega- 
tions except those concerning endorsement of shippers’ names on 
certain livestock drafts and receipt of a notice from complainant 
relating to the feed and shed pen charges. 

A hearing was held in St. Louis, Missouri, on June 8, 9, and 
10, 1955. John Curry, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, presided at 
the hearing. John L. Currin, Office of the General Counsel, 
United States Department of Agriculture, appeared as counsel 
for complainant. Respondent was represented by Sam S. Pessin, 
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Attorney at Law, Belleville, Illinois. Twelve witnesses testified 
for the complainant. The respondent and three other witnesses 
testified for respondent. At the hearing, respondent moved to 
dismiss each of the charges, except those relating to failure to 
furnish reasonable selling services, on the ground that the 
complaint was not filed within the 90-day limitation period pro- 
vided in section 309 of the act (7 U.S.C. 210). After hearing 
argument by counsel, the examiner denied the motion. Respon- 
dent then filed an “additional answer” setting up as a defense 
the failure to comply with the limitation period referred to in 
his motion. At the close of complainant’s evidence, respondent 
moved to dismiss the complaint on the ground that the charges 
contained therein were not supported or established by com- 
petent or sufficient evidence. The examiner denied this motion. 
Pursuant to a request by the complainant paragraph IV of the 
complaint was stricken. This paragraph charged failure to re- 
mit proceeds and accounts of sale to shippers by the end of the 
next business day following sales of the shippers’ livestock. On 
motion of the complainant, the examiner took official notice of 
the order issued against respondent on October 5, 1953 (12 A.D. 
1118), and the proceedings set forth in P&S Docket No. 1980 
which resulted in the issuance of such order. 

In his report filed July 29, 1955, the hearing examiner recom- 
mended that the respondent be found to have violated the act and 
the regulations as charged, that respondent’s registration be 
suspended for a period of six months and that respondent be 
ordered to cease and desist from engaging in enumerated prac- 
tices. The respondent filed exceptions to the examiner’s report 
and requested oral argument before the deciding officer. Sub- 
sequently, respondent, in effect, withdrew his request for oral 
argument. Some of the evidence adduced at the hearing is de- 
scribed below. 


Shippers Proceeds 

Earl W. Sherman, an auditor employed by the complainant, 
testified that in auditing respondent’s books and records he dis- 
covered that each of the 272 livestock drafts referred to in Find- 
ing of Fact 3 had two endorsements on the back, the first in the 
name of the shipper shown as payee on the face of the draft and 
the second in the name of Harry C. Daniels, and that there also 
appeared on each such draft two bank cancellation stamps, the 
first showing the name of the First National Bank of East St. 
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Louis, Illinois, and the date and the second showing the name of 
the National Stockyards National Bank, where respondent’s 
shippers’ proceeds bank account is maintained, and a date sub- 
sequent to the date of the first stamp. He testified that the live- 
stock drafts in question are orders to pay, issued to a payee, but 
that the order to pay is issued against a bank, such as the bank 
where respondent’s shippers’ proceeds account is maintained, and 
not against a bank account therein. He explained that normally 
such livestock drafts are sent to the shipper-payees who deposit 
or cash them at their bank and that when the drafts return 
through banking channels to the bank where respondent’s ship- 
pers’ proceeds account is kept, the bank, instead of deducting the 
appropriate amounts from such account, sends the drafts to 
respondent who may inspect them for alterations or forgeries 
prior to honoring them. Mr. Sherman testified that respondent, 
after he receives the drafts on his shippers’ proceeds account 
from the bank where such account is maintained, issues a check 
on his shippers’ proceeds account to that bank in payment of the 
livestock drafts that he has received from the bank that day. Mr. 
Sherman testified also that the records that respondent permitted 
him to examine did not disclose what disposition respondent had 
made of such drafts, the reason for the First National Bank 
stamp on each draft, or that any of the shipper-payees of the 
drafts had authorized anyone to endorse their livestock drafts. 
Sherman stated that the bank stamps on the livestock drafts 
indicated to him that such drafts had been deposited in a bank 
account at the First National Bank and that without having 
access to the records of respondent relating to such account it 
was impossible to determine respondent’s financial condition 
because he could not ascertain from the other records that were 
made available by respondent the amount of money represented 
by drafts and checks on the shippers’ proceeds account that were 
outstanding at the time of the audit and that it was impossible 
without having access to the additional records to trace each 
transaction in question to its conclusion. In order to complete the 
audit, Sherman requested permission of respondent to examine 
respondent’s records relating to the handling of the drafts through 
the First National Bank but was refused access to such records. 
After this refusal Sherman inquired at the bank as to the exist- 
ence of an account in the name of Harry C. Daniels and the 
handling of lifestock drafts through such account by respondent 
and learned that such an account was maintained and livestock 





908 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 903 


drafts were handled through it by respondent in the manner sus- 
pected. The bank records relating to such account were sub- 
poenaed and received in evidence at the hearing. Mr. Sherman 
prepared and introduced at the hearing Complainant’s Exhibit 
No. 6 showing in detail the facts relating to each of the 272 
instances in which shippers’ proceeds were handled through the 
personal bank account of respondent at the First National Bank. 
For the entries on Complainant’s Exhibit No. 6 there are corre- 
sponding entries on Complainant’s Exhibit No. 22, showing that 
each of the livestock drafts in question was deposited in the 
First National Bank and that personal checks, such as Complain- 
ant’s Exhibits Nos. 4a and 5, to the shippers for the amounts of 
the drafts were drawn on such account by respondent. Com- 
plainant’s Exhibit No. 22 shows that numerous checks were 
drawn on the account in addition to those referred to in Com- 
plainant’s Exhibit No. 6, that many deposits to such account in 
addition to the livestock drafts shown on Complainant’s Exhibit 
No. 6 were made, and that the balance in such account during 
the period in question fluctuated between about $500 and $24,000 
and averaged approximately $8,000. Ralph H. Smith, Assistant 
Cashier and Auditor of the First National Bank, who produced 
the bank records relating to such account at the hearing, testi- 
fied that the account is a personal checking account in the name 
of Harry C. Daniels and that in no sense of the word is the 
account a trust account. Respondent conceded, in effect, that the 
shippers had not authorized the endorsement of their names on 
the livestock drafts. Two witnesses for the complainant testified 
that a field investigation by them revealed that shippers whose 
names are shown on Complainant’s Exhibit No. 6 had not author- 
ized endorsement of their names on their livestock drafts or use 
of their proceeds by the respondent. 

Mr. Sherman further testified that the handling of custodial 
funds through a personal bank account such as that maintained 
by respondent is objectionable because a personal bank account 
may be insured by the Federal Deposit Insurance Corporation 
up to a maximum of only $10,000 for the whole account, whereas 
a shippers’ proceeds account is a trust account, which if properly 
maintained and if sufficient records are kept in connection there- 
with to identify the shippers having funds therein and the 
amounts due each, affords each shipper having money therein 
insurance protection by the Federal Deposit Insurance Corpora- 
tion up to $10,000. 
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Feed and Shed Pen Charges 

All feed for hogs consigned to respondent for sale at the stock- 
yard is fed in the sales pens in the hog house by the St. Louis 
National Stock Yards Company. Bills for the purchase price of 
the feed, principally corn, that is placed in respondent’s hog 
sales pens are submitted to respondent by the stockyard com- 
pany each day. Mr. Sherman testified that the overcharges on 
corn for hogs were ascertained by comparing the total cost of 
corn purchased by respondent for hog consignments during the 
period in question, as shown by the feed bills, with the total corn 
charges collected by respondent from his hog consignors during 
such period, as shown by the accounts of sale submitted to such 
consignors. During the period November 1, 1953 through August 
31, 1954, respondent purchased corn for hog feed in the amount 
of $4,810.55 and charged his consignors of hogs $6,987.19, result- 
ing in overcharges on such corn amounting to $2,176.64. 

Cattle consigned to respondent for sale are fed in his sales pens 
and covered shed pens. However, cattle are not yarded in shed pens 
except upon request of the shipper. The feed purchased by re- 
spondent for cattle consigned to him for sale is delivered to his 
sales pens and shed pens by the stockyard company and bills for 
the cost thereof are submitted to respondent by the company. 
Hay is the principal feed purchased by respondent for cattle con- 
signed to him for sale, but other types of feed, such as corn, 
chops (mixed grain), and oats, are fed to cattle on request of 
the shipper. Consignors whose cattle are yarded in shed pens at 
their request should be charged for the use of such pens, for the 
feed actually delivered to such pens for consumption by their 
livestock, and for the feed the cattle receive after transfer to 
respondent’s sales pens where they may be yarded with other con- 
signors’ cattle. A shed pen charge of five cents a head with a two- 
dollar maximum charge per pen per day is a rule of the St. Louis 
Livestock Exchange, and respondent is a member of such ex- 
change. In determining the proper charges for cattle it is neces- 
sary to ascertain where the animals were yarded, for what period 
of time, and what feed was fed to them in each location. 


Complainant’s Exhibit No. 15 shows that in many instances 
charges for feed allegedly fed cattle in shed pens and charges 
for use of the shed pens were collected by respondent when the 
amount of feed delivered was greater or less than that repre- 
sented by the feed charges assessed, the cattle were yarded in 
the shed pens for a different period of time than represented by 
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the shed pen charges imposed, or the cattle were not yarded in 
shed pens. Respondent admitted that a number of the names 
shown by his records as being consignors are trade names owned 
by him and that the livestock consigned under those names be- 
longed to respondent. He also admitted that he had a substantial 
financial interest in cattle which his records show as having been 
consigned to him under names such as Grover Daniels & Son, 
L. P. Weiser, and Carl Schaffer. Complainant’s exhibits include 
the facts relating to favored treatment with respect to feed and 
shed pen charges on consignments which respondent owned or in 
which he had a financial interest. 


Selling Services in Connection with Consigned Cattle 

A number of witnesses testified that prior to May 1954 re- 
spondent personally handled the cattle sales for his firm at the 
stockyard. However, during the period from May 1954 through 
January 1955, respondent did not personally perform any selling 
functions at the stockyard. During his absence from the stock- 
yard between May 1954 and January 1955, his hog salesmen, 
Lawrence P. Weiser, handled nearly all the cattle sales in addi- 
tion to his regular duties as the hog salesman for respondent. 
W. R. Deaver, who was employed by respondent during the 
period in question, sold cattle consigned to respondent “two or 
three times.” Respondent testified that he was ill during the 
period and unable to attend to the affairs of his business, that 
Mr. Weiser is a competent livestock salesman with long expe- 
rience at the stockyard, and that he did not have a full time 
cattle salesman during the period in question because an appli- 
cation to the livestock exchange, of which respondent is a mem- 
ber, for approval of an additional cattle salesman was not granted 
for about a month after it was filed in April 1954. Mr. Deaver 
was that salesman, but although he was approved by the exchange 
for most of the period in question, he rarely sold cattle for re- 
spondent. Several witnesses testified that market agencies who 
are members of the exchange are required by exchange rules to 
secure the approval of the exchange of new livestock salesmen 
prior to their acting as salesmen for such members. Respondent 
conceded, however, that it is not necessary for a market agency 
to be a member of the exchange in order to engage in business 
at the stockyard, and that in fact the two largest market agencies 
at the stockyard are not members and, therefore, do not have to 
obtain prior approval by the exchange of persons who act as live- 
stock salesmen for them. 








1 in 
mes 
ned 


tial 
een 
son, 
ude 
and 
r in 


the 
igh 
ing 
ek- 
en, 
ldi- 
ont. 
the 


HARRY C. DANIELS 911 
Cite as 14 A.D. 903 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondent, Harry C. Daniels, is an individual doing busi- 
ness as Harry C. Daniels and Co. whose address is P. O. Box 75, 
National Stock Yards, Illinois. Respondent is registered with the 
Secretary of Agriculture under the act as a market agency to 
buy and sell livestock on a commission basis at the stockyard, 
and at all times mentioned herein respondent was so registered. 


3. On 115 different days during the period October 26, 1953 
through August 27, 1954, respondent drew a total of 272 livestock 
drafts on his shippers’ proceeds bank acount at the National 
Stock Yards National Bank, National Stock Yards, Illinois, made 
payable to the shippers of such livestock in amounts ranging 
from $27.45 to $5,136.81 and aggregating $352,900.54, endorsed 
or caused to be endorsed on such drafts the names of the payees 
thereof without the knowledge or consent of the payees, rein- 
dorsed such drafts with respondent’s name, deposited such drafts 
for collection and credit to respondent’s personal bank account 
at the First National Bank of East St. Louis, East St. Louis, 
Illinois, honored such drafts periodically with checks drawn on 
his shippers’ proceeds bank account, and remitted the net sales 
proceeds to such shippers by checks drawn on respondent’s per- 
sonal bank account. Such livestock drafts and checks drawn on 
respondent’s shippers’ proceeds bank account were made a part 
of respondent’s accounts, records, and memoranda, but such 
checks drawn on respondent’s personal bank account were not 
made a part of such accounts, records, and memoranda. 


4. The balance in respondent’s personal bank account during 
the period referred to in Finding of Fact 3 fluctuated between 
about $500 and $24,000 and averaged approximately $8,000. 
Numerous withdrawals from and deposits to said account in 
addition to those referred to in Finding of Fact 3 were made 
during the period in question. During the period involved herein, 
respondent used shippers’ proceeds deposited in his personal 
account for purposes of his own, that is, for purposes other than 
the remittance of net proceeds to shippers of livestock, thereby 
endangering the faithful and prompt accounting therefor and 
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payment thereof. Outstanding checks to shippers of livestock 
drawn on respondent’s personal account exceeded his balance in 
such account at times. 


5. Respondent, at the stockyard, during the period from 
November 1, 1958, through August 31, 1954, assessed and col- 
lected unfair and unreasonable feed and shed pen charges from 
shippers whose livestock he sold on a commission basis by deduct- 
ing from the proceeds received by him from such sales amounts 
for feed charges where such feed was not supplied, amounts for 
feed charges greater than were warranted upon the basis of the 
feed actually purchased by respondent or cost of feed purchased 
by respondent for consumption by such livestock and amounts 
for shed pen charges in cases where the livestock were not yarded 
in shed pens or the livestock were yarded in shed pens for a 
different period of time than was represented by the shed pen 
charges deducted. During such period, respondent purchased corn 
for hog feed in the amount of $4,810.55 and charged his con- 
signors of hogs $6,987.19 for such feed, resulting in a total over- 
charge for such corn for hog feed in the amount of $2,176.64. 
Favored treatment with respect to feed and shed pen charges 
was accorded to consignments of cattle which respondent owned 
or in which he had a financial] interest. On December 9, 1954, 
respondent was given detailed notice in writing by the complain- 
ant of various amounts due respondent’s shippers and was re- 
quested promptly to remit the amounts thereof to such shippers. 
Respondent has failed and refused to comply with such request. 


6. Respondent, during the period May 1954 through January 
1955, failed to furnish a reasonable selling services at the stock- 
yard in connection with cattle consigned to him for sale on a 
commission basis, in that, during such period respondent sold 
10,909 cattle at the stockyard and collected selling commissions 
for his services in connection therewith totaling in excess of 
$12,000, but respondent personally was not present, and did not 
have a cattle salesman present, at his cattle sales pens when the 
stockyard trading hours began and for about a half hour to an 
hour thereafter each day to offer the consigned cattle therein for 
sale to prospective purchasers. During such period such cattle 
were sold by respondent’s hog salesman, Lawrence P. Weiser, 
who failed to be present at respondent’s cattle sales pens to offer 
the consigned cattle therein for sale to prospective purchasers 
until about a half hour to an hour after the trading hours began 
at the stockyards each day. On many occasions during the period 
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May 1954 through January 1955, there were cattle in respon- 
dent’s sales pens during Weiser’s absence and buyers waiting to 
bid on the cattle. W. R. Deaver, respondent’s alleged cattle sales- 
man during most of the period in question, rarely sold cattle for 
respondent. 


7. On October 5, 1953, an order was issued in P&S Docket 
No. 1980 (12 A.D. 1113) requiring respondent to cease and desist 
from using shippers’ proceeds or funds received for the purchase 
of livestock on order for purposes of his own either through 
recourse to the so-called “float” in the bank account in which the 
proceeds or funds are deposited or in any other manner and mak- 
ing such use or disposition of funds in his possession or control 
as will endanger or impair his ability faithfully and promptly 
to account for and pay such portions thereof as may be due 
owners or consignors of livestock consigned to him for sale on a 
commission basis or other persons having an interest therein. 
Such order also directed respondent thereafter to deposit the 
gross proceeds received from the sale of livestock handled on a 
commission or agency basis in a separate bank account desig- 
nated as “Shippers’ Proceeds Account,” or by a similar identify- 
ing designation, to draw on such account only for payment of 
the net proceeds to the person or persons entitled thereto and to 
obtain therefrom the sums due respondent as compensation for 
his services as set out in his tariffs and such sums as may be 
required to pay all legal charges against the consignments of 
livestock as respondent may, in his capacity as agent, be required 
to pay for and on behalf of the owner or consignor, and to keep 
his accounts and records in a manner which will clearly reflect 
the handling of the funds in compliance with such order and the 
regulations under the act (9 CFR 201 e¢ seq.). Respondent has 
failed to comply with such order. 


CONCLUSIONS 
I 


It is admitted by respondent, in effect, that on 115 separate 
days during the period October 26, 1953 through August 27, 
1954, respondent handled a total of 272 livestock drafts drawn 
on his shippers’ proceeds bank account in the manner alleged 
in the complaint and described in Finding of Fact 3 herein. It 
would appear, threfore, that the shippers’ proceeds represented 
by the drafts in question were commingled with respondent’s per- 
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sonal funds and were available for respondent’s personal use. 
In addition, Complaint’s Exhibit No. 22, the bank record of re- 
spondent’s personal checking account, demonstrates that such 
funds were applied by respondent to his personal use. Respondent 
was enabled to so apply such funds due, in part, to the normal 
delay in the presentation for payment of checks drawn on 
Daniel’s personal bank account. Shippers’ proceeds deposited 
in such account were used by him at times for things unrelated 
to the remittance to shippers of net proceeds realized on the 
sale of livestock on a commission basis. We so conclude because 
at such times no other funds were available in such account or 
other deposits were insufficient to cover checks drawn in pay- 
ment of such unrelated items. While the specific unrelated use 
cannot be determined, it is clear that shippers’ proceeds were 
so applied. For example, checks drawn on respondent’s personal 
account representing items other than remittances to shippers 
of funds received from the sale of livestock on commission 
were debited to such account on January 15 and 18, 1954, and 
were honored by the bank with funds resulting from the deposit 
of shippers’ proceeds, i.e. shippers livestock drafts, in such ac- 
count on January 14, 15 and 18, 1954. The deposits credited to 
Daniel’s personal account on these three days, totaling $15,188.85, 
represented all the livestock drafts issued by respondent on 
January 12, 13 and 14, 1954, and deposited in such account and 
the drafts issued by him to Ross Bartlett and S. L. Simms on 
January 11, 1954. Absent such deposits, there would not have 
been sufficient funds in respondent’s personal account to cover 
some or all of the checks for unrelated uses debited to such 
account on January 15 and 18, 1954. Moreover, respondent’s 
procedure with respect to the 272 livestock drafts resulted in an 
actual deficit in his personal account in that outstanding checks 
to shippers exceeded his bank balance at times. When on Novem- 
ber 24, 1953 respondent’s personal checking account was down 
to a balance of $525.18, a personal check in favor of a livestock 
shipper, Sam Kerrick, in the amount of $3,393.39 was then 
outstanding. The livestock draft on the custodial account for 
this consignment of livestock was dated November 19, 1953, and 
was deposited in and credited to respondent’s personal account 
apparently on November 20, 1953, but respondent’s personal 
check to Kerrick, which according to the testimony of respon- 
dent’s employee would have been dated and mailed on November 
19, 1953, was not debited to respondent’s account at the First 
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National Bank until December 1, 1953, when sufficient funds 
were then available in the account for payment. There is also 
evidence in this instance that shippers proceeds were used by 
respondent for purposes of his own as a check for $2,993.50, 
which appears to have been issued for a purpose unassociated 
with accounting to livestock shippers and which cleared through 
respondent’s personal account on November 24, 1953, could not 
have been honored absent the deposit of the Kerrick livestock 
draft in such account. 

Respondent’s practice of commingling shippers’ proceeds with 
his personal funds is in violation of section 201.42 of the regula- 
tions promulgated under the act (9 CFR 201.42) and the order 
of October 5, 1953. The method or procedure employed to ac- 
complish this result constitutes a violation of section 401 of the 
act (7 U.S.C. 221), section 10 of the Federal Trade Commission 
Act (15 U.S.C. 50) and the order of October 5, 1953, in that 
as a consequence of such procedure respondent failed to keep 
records showing fully and correctly his manner of handling 
shippers’ proceeds and the true nature of each transaction in 
connection therewith. In addition, Daniels’ actwal use of funds 
received as proceeds from the sale at the stockyard of livestock 
consigned to him for sale on a commission basis for purposes 
of his own, as described above in these Conclusions, constitutes 
an unfair and deceptive practice in violation of section 312 (a) 
of the act (7 U.S.C. 213(a)) and a failure to render and main- 
tain just, fair and nondiscriminatory stockyard services and 
practices in violation of sections 304 and 307 of the act (7 U.S.C. 
205 and 208). In re Harry C. Daniels, d/b/a Harry C. Daniels 
and Co., 12 A.D. 1113 (1953) ; In re Clint Shirley, d/b/a Shirley 
Livestock Commission Company, 11 A.D. 281 (1952); In re 
Mann, Boyd and Mann, 11 A.D. 192 (1952) ; In re Russell Center 
et al., 10 A.D. 1947 (1951); In re Tom Benson, d/b/a Fulton 
Commission Company, 10 A.D. 1183 (1951) ; In re Beckham and 
Simpson, 9 A.D. 1203 (1950); In re Bowles Livestock Com- 
mission Company, 5 A.D. 886 (1946); In re H. T. Monheim, 
d/b/a Gorman & Monheim, 5 A.D. 373 (1946); In re C. P. 
Poland, 5 A.D. 6 (1946) ; In re Wootten Commission Company, 
4 A.D. 98 (1945). Such unauthorized use of shippers’ proceeds 
is also in violation of section 201.40, 201.41 and 201.42 of the 
regulations issued pursuant to the act (9 CFR 201.40, 201.41 and 
201.42) and the October 5, 1953 order. 
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The fact that respondent maintains a surety bond of some 
$52,000 does not alter this conclusion. Such bond furnishes no 
assurance that the interests of shippers will be fully protected 
in view of the large volume of business handled by respondent, 
amounting to nearly $5,000,000 for the ten months from October 
1953 through August 1954. The bonding of registrants was 
never intended to be an exclusive remedy but is supplementary 
to other regulatory requirements under the act. The requirements 
concerning the handling of shippers’ proceeds are designed 
to protect livestock producers against loss of the returns from 
the sale of their livestock. “The bond requirement is to provide 
a remedy when protection fails.” United States v. Donahue Bros., 
59 F. 2d 1019, 1023 (C.C.A. 8, 1982). 


Respondent’s defense to the charge that the practice described 
above violates the act, the regulations and the order of October 5, 
1953, rests upon a claim that transfers of custodial funds from the 
shippers’ proceeds bank account to respondent’s personal bank 
account resulted from errors of clerical personnel in preparing 
livestock drafts that allegedly were not discovered until after the 
clerical personnel had left for the day. Respondent alleges that 
one of his employees who customarily works after the others have 
left for the day discovered the errors and, in order not to delay 
transmittal of net proceeds to shippers until the next day when 
corrections in the livestock drafts would be made, prepared 
checks in the correct amounts on respondent’s personal bank 
account, mailed them to the shippers, and subsequently had the 
corrections made in the drafts, endorsed the shippers’ names 
thereon, reindorsed the drafts with respondent’s name, deposited 
them in the personal bank account for collection and credit, and 
honored the drafts with checks on the shippers’ proceeds bank 
account. 


Such defense relates to the issues of wilfulness and sanction 
and does not affect our conclusion with respect to violation. More- 
over, some question exists as to the need for and purpose of the 
alleged practice set forth above. The employee who was assigned 
by respondent to check the shippers’ proceeds drafts for accuracy 
could easily have corrected any errors on such documents upon 
discovery instead of requesting another employee to do so who 
may have been absent when the errors were discovered. It should 
be noted in this connection that the regulations under the act do 
not require the payment of shippers’ proceeds on the day of sale 
but permit payment on the next day (9 CFR 201.43). Accord- 
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ingly, the alleged errors could have been corrected by the em- 
'  ployees assigned to do such work and the corrected documents 
od fF forwarded to the shippers on the day following discovery of the 










































tt, - errors. Futhermore, respondent’s explanation of the method of 
er & handling livestock drafts on his shippers’ proceeds bank account 
as & is limited to “certain shippers proceeds drafts” and he states only 
ry — “that in certain instances certain of said endorsements were 
ts | effected because of unintentional mistakes, misadvertences or 
od errors of clerical personnel of respondent.” Nowhere in the record 
m did respondent or his witness who testified concerning the errors 
dle assert that errors were discovered in connection with each of the 
‘. 272 livestock drafts. In fact, respondent’s witness was unable to 
remember whether errors were made in connection with each of 
a the drafts and could not point out a single draft in the 272 which 
5 she definitely remembered as having been erroneous. Mr. Sher- 
a man testified that he had examined each of the drafts during the 
te course of his audit, that the amounts of the drafts were inserted 
s thereon in pen and by a check-writing machine, and that he did 
~ not recall seeing any corrections on any of the drafts in question 
t although he did recall noticing corrections that had been made 
ie in other drafts that were sent by respondent to shippers. 
4 Prior to October 1953, respondent followed the practice of 
n withdrawing more funds from the shippers’ proceeds account 
1d than he was entitled to at the time of the withdrawal. After 
k October 1953, he has followed the comparable practice of deposit- 
1e ing shippers’ livestock drafts to his personal credit at the First 
2g National Bank and using the funds obtained thereby for his own 
d purposes. In view of the recent order prohibiting comparable 
d § ~~ practices in connection with shippers’ proceeds, it would appear 
k that the present practices were engaged in with, at the least, 
such careless and negligent disregard of the provisions of the 
- act, the regulations and the requirements imposed upon the re- 
i spondent by the order of October 5, 1953, as to constitute wilful 
a violations of such regulatory mandates. 
. ul 
n Complainant alleges and respondent admits that respondent, 
10 during the period November 1, 1953, through August 31, 1954, 
id — charged and collected improper feed charges from shippers who 
lo | consigned livestock to respondent for sale at the stockyard. How- 
le | ever, the parties are in dispute as to the amount of the improper 


charges. It is clear from the record in this proceeding that during 
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the period in question respondent purchased corn for hog feed 
in the amount of $4,810.55 and charged his consignors of hogs 
$6,987.19 for such feed, resulting in a total overcharge for such 
corn in the amount of $2,176.64. Respondent concedes that he 
overcharged consignors for corn for hog feed in the amount of 
$2,166.92. In addition, complainant’s exhibits demonstrate many 
instances where charges for feed allegedly fed cattle in shed pens 
and charges for use of the shed pens were collected by respondent 
when no such feed was supplied, the amount of feed delivered 
was greater or less than that represented by the feed charges 
assessed, the cattle were yarded in the shed pens for a different 
period of time than represented by the shed pen charges imposed, 
or the cattle were not yarded in the shed pens. The record also 
indicates that consignors were charged for certain types of feed 
allegedly fed cattle in the sales alleys although no such feed was 
supplied to cattle located in such alleys, and that, upon the basis 
of the cost per head for hay fed to cattle in the sales alleys dur- 
ing a representative period, respondent charged consignors for 
such hay in an amount considerably in excess of actual cost. 
Moreover, complainant’s exhibits disclose that favored treatment 
with respect to feed and shed pen charges was accorded to con- 
signments of cattle which respondent owned or in which he had 
a financial interest. 


The assessment of improper feed and shed pen charges by re- 
spondent constitutes an unfair, unjustly discriminatory and de- 
ceptive practice in violation of section 312(a) of the act (7 U.S.C. 
213(a)) and a failure to render and maintain just, fair and non- 
discriminatory stockyard services and practices in violation of 
sections 304 and 307 of the act (7 U.S.C. 205 and 208). In re 
Hensley-Andrews Commission Company, 14 A.D. 212 (1955); 
In re Wootten-Faddis-Dillinger Commission Company, 13 A.D. 
1146 (1954); In re J. F. Sadler & Company, 4 A.D. 977 (1945). 
The assessment of improper charges also constitutes a violation 
of section 305 of the act (7 U.S.C. 206). In re Robert H. Drake 
and Harley R. Drake, 9 A.D. 466 (1950). Further, respondent 
violated section 201.43 of the regulations (9 CFR 201.43) by sub- 
mitting accounts of sale to his consignors which failed to show 
the lawful charges for feed and use of shed pens. Even if it was 
assumed that respondent only overcharged consignors of live- 
stock for feed and the use of shed pens in the total amount of 
$1,109.92, as admitted by respondent, our conclusion that such 
practice constituted a violation of the act and the regulation as 
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described above would not be altered. That the practices with 
respect to feed and shed pen charges were wilful violations of the 
act is demonstrated by the favored treatment with respect to such 
charges afforded by livestock owned by respondent or in which 
respondent had a financial interest, by the large amount of the 
overcharge for corn for hog feed and for hay in the sales alleys 
over an extended period of time and by the fact that in many 
instances consignors of livestock were charged for certain types 
of feed or for the use of shed pens when such feed or services 
were not rendered. At the very least, the maintenance by re- 
spondent of his feed accounts in such a grossly negligent manner 
over an extended period of time leads to the conclusion that the 
violations of the act with respect thereto were wilful. 


Ill 


Complainant contends and respondent denies that respondent 
failed to furnish reasonable selling services at the stockyard in 
connection with cattle consigned to him for sale on a commission 
basis during the period May 1954 through January 1955. The 
stockyard superintendent, respondent’s alleged cattle salesman, 
W. R. Deaver, and five other witnesses, who are either cattle 


salesmen for market agencies at the stockyard or proprietors or 
partners of market agencies who handle the cattle sales for their 
firms, all of whom when they are engaged in carrying on their 
activities at the stockyard are in a position to observe the opera- 
tions in the cattle sales pens assigned to the respondent, testified 
that during the period in question Lawrence P. Weiser handled 
the sales of cattle for respondent, that he did not arrive at re- 
spondent’s cattle sales pens each business day until half an hour 
to an hour after trading hours began, that they knew from expe- 
rience that at such times Weiser was selling respondent’s con- 
signments of hogs in another part of the stockyard, and that on 
many occasions they had observed cattle in respondent’s sales 
pens during Weiser’s absence and buyers waiting to bid on the 
cattle. 


Respondent testified that he believes it is frequently to the 
advantage of the shipper for the market agency to which the 
cattle are consigned to hold the animals until late in the day or 
to carry them over from day to day in order to get better prices. 
The witnesses who described respondent’s handling of cattle sales 
during the period in question testified that the best market on 
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cattle at the stockyard from the shippers’ standpoint is soon after 
the trading hours begin each day, that sales shortly after the 
market opens benefit shippers because the cattle have a better 
“fill” at such time than they do later in the day, that it is their 
regular practice to be present at their sales pens every day when 
the market opens and until their cattle have been sold, and that 
each of their firms employs a separate hog salesman, the hog 
salesman and cattle salesman devoting their time exclusively to 
selling hogs and cattle, respectively. Such witnesses testified that 
adequate selling services on consigned cattle cannot be furnished 
by following the selling practices employed by respondent during 
the period from May 1954 through January 1955. They further 
testified that as cattle salesmen they consider it essential to and 
do follow the practice of arriving at their cattle sales pens from 
5:30 to 6 o’clock in the morning each business day so that during 
the period between their arrival and 8 o’clock, when the market 
trading hours begin, they can feed, water, sort, grade, and gen- 
erally “shape up” the day’s consignments of cattle in such a 
manner as to derive the maximum prices for their consignors and 
present such consignments so that they will be most attractive 
to buyers. 

It has long been recognized as customary at the stockyard for 
salesmen to arrive at the yard some time before the market opens 
in order that they may have an opportunity to inform them- 
selves in regard to the classes and grades of livestock which have 
been received and the general conditions which may affect the 
price of livestock that day and in order to sort or resort the 
cattle receipts when deemed necessary. (See In re Market Agen- 
cies at the St. Louis National Stock Yards, P. & S. Docket No. 
383, Para. 37-41 of order issued February 28, 1933.) Respondent 
did not conform to this custom during the period in question. 
Moreover, it appears that on many occasions at the opening of 
the market buyers were waiting at respondent’s sales pens to bid 
on cattle and that Weiser, who handled the sales of cattle for 
respondent, was then away from such pens and engaged in the 
sale of hogs. While it may not always be beneficial to shippers to 
sell their cattle in the early market, the regular absence of a 
cattle salesman from respondent’s cattle sales pens for a half 
hour to an hour after the market opened deprived shippers to 
some extent of the opportunity to take advantage of a favorable 
early market and the fact that cattle have a better “fill” at such 
time than they do later in the day. 
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From all the evidence adduced at the hearing, it is concluded 
that respondent’s selling services in connection with consigned 
cattle during an extended period of time, May 1954 through 
January 1955, were not equal to the standard of performance 
which his consignors are entitled to expect and that such selling 
practice constitutes a wilful violation of sections 304, 307 and 
$12 (a) of the act (7 U.S.C. 205, 208 and 213 (a) ). Respondent’s 
illness and the time taken to obtain approval from the livestock 
exchange of an additional cattle salesman does not modify our 
conclusion but could only be considered in mitigation thereof as 
the standard of service required of market agencies at the stock- 
yard is not related to the convenience or whim of such agencies. 
However, although an additional cattle salesman was approved 
by the livestock exchange for most of the period in question he 
rarely sold cattle for respondent. Nor does the fact that shippers 
did not express dissatisfaction with respondent’s services bar or 
alter our finding of violation. Absent shippers and producers 
located at a distance from the stockyard would not necessarily 
be aware of the quality or extent of respondent’s services during 
the period involved herein. The respondent should be ordered to 
cease and desist from failing to furnish reasonable selling serv- 
ices but we do not consider this violation under the circumstances 
as warranting any additional sanction. 


IV 


At the hearing, respondent moved to dismiss a number of 
the charges contained in the complaint on the ground that the 
complaint was not timely filed and to dismiss the complaint on 
the ground that there was insufficient evidence to support the 
charges contained therein. Respondent objected to many of com- 
plainant’s exhibits showing information obtained by Mr. Sher- 
man from respondent’s books and records during the course of 
his audit on the ground that the records themselves were the 
“best” evidence and were not produced by complainant. The 
examiner denied the motions and overruled the objections. 


Respondent contends that the complaint in this matter was not 
timely filed in that the proceeding was not commenced within 
ninety days after the cause of action accrued as required in 
section 309(a) of the act (7 U.S.C. 210(a)). Such statutory 
limitation period applies only to a petition filed by “any person” 
complaining of anything done or omitted to be done by any 
stockyard owner, market agency, or dealer in violation of the 
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act and does not refer to a disciplinary proceeding instituted 
by the Secretary. (See, for example, section 309(c).) The ninety 
day limitation relates only to the time within which a complaint 
seeking money damages or reparation must be filed. Respondent’s 
motion to dismiss the complaint for insufficient evidence is 
without merit in view of our findings and conclusions. Respon- 
dent’s objections to the exhibits showing information contained 
in respondent’s records and Sherman’s testimony with respect 
thereto on the ground that the records themselves were the 
“best”? evidence and were not produced by the complainant are 
the same as were raised in the prior proceeding against re- 
spondent and were properly overruled by the examiner on the 
basis of our decision in that proceeding. See In re Harry C. 
Daniels, d/b/a Harry C. Daniels and Co., supra, at pages 1120- 
1121. 


y 


Taking into consideration all the facts disclosed by the re- 
cord, it is concluded that the respondent’s registration should 
be suspended for a period of four months and that the respon- 
dent should be ordered to cease and desist from the practices 
and devices set forth in the Findings of Fact and from violating 
the order of October 3, 1953. Respondent should also be ordered 
to keep such accounts, records and memoranda as will fully and 
correctly disclose all transactions involved in his business under 
the act. 


ORDER 


Respondent shall cease and desist from (1) engaging in the 
practices and devices which have been found to be in violation 
of the act and the regulations in this proceeding and (2) viola- 
ting the order of October 5, 1953, issued against him. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act. 


Respondent’s registration is suspended for a period of four 
months from the effective date of this order. 

This order shall become effective on the 20th day after its 
service upon respondent. Copies hereof shall be served upon the 
parties by registered mail or in person. 
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(No. 4427) 


In re E. D. FENNER. P&S Docket No. 2178. Decided November 
9, 1955. 


Cease and Desist—Violation of Act—Purchasing Live- 
stock for Own Account While Employed to Purchase for 
Packer 


Where respondent, a registered dealer, engaged in the practice of purchasing 
livestock for his own account while during the same period of time he 
purchased livestock for a packer which employed him to buy livestock 
for it, held, this was a violation of the act and respondent is ordered 
to cease and desist from such practice. 

*, Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Mr. E. D. Fenner, of Fort Worth, Texas, respondent, pro se. Mr. John 
Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint issued by H. E. Reed, Director 
of the Livestock Division, Agricultural Marketing Service. Re- 
spondent, a registered dealer, is charged with having violated the 
act in that he engaged in the practice of purchasing livestock 
for his own account while during the same period of time he 
purchased livestock for a packer which employed the respondent 
to buy livestock for it. Respondent, in his answer, admitted the 
charges but denied that his actions were wilful. Respondent also 
stated he felt that his activities as a dealer were independent of 
his buying operations for the packer and that, moreover, he is 
no longer employed by the packer for which he made the pur- 
chases set forth in the complaint. The complainant recommended 
a cease and desist order and Hearing Examiner John Curry 
adopted the complainant’s recommendation. The respondent filed 
no exceptions and the hearing examiner’s report is adopted. 


FINDINGS OF FACT 


1. The Forth Worth Stock Yards, Fort Worth, Texas, herein- 
after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 
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2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account at the 
stockyard and at all times mentioned herein respondent was so 


registered. 


8. Respondent, on or about the dates and in connection with 
the transactions listed below and at divers other times during the 
period from March 28, 1955, through May 30, 1955, purchased 
livestock for his own account at the stockyard: 

Date No. of Head 
1955 (Cattle) 
Mar, 28 6 
25 
13 
23 
3 
19 
14 
17 
Respondent, during the period from March 28, 1955, through 
May 30, 1955, failed to conduct his dealer buying operations at 
the stockyard in competition with, and independently of, packers 
as defined in the act, in that on or about the dates and in con- 
nection with the transactions listed below and at divers other 
times during such period respondent purchased livestock for the 
Blue Bonnet Packing Company, a packer which employed respon- 
dent as a buyer of livestock at the stockyard. 
Date No. of Head 
1955 (Cattle) 
Mar. 28 33 
Apr. 4 19 
11 13 
18 10 
25 10 
3 24 
9 16 
10 8 
11 3 
16 15 
23 16 
30 3 
CONCLUSIONS 

By reason of the facts set forth above in the Findings of Fact, 
the respondent has violated section 312(a) of the act (7 U.S.C. 
213(a)) and section 201.70 of the regulations (9 CFR 201.70). 
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The complainant filed a recommendation in this matter suggest- 
ing that, since the respondent is no longer in the employ of the 
packing company and has denied having wilfully violated the act, 
the purposes of the act would be served by the issuance of a 
cease and desist order. Complainant’s recommendation appears 
to be a reasonable one and therefor will be adopted. 


ORDER 


The respondent shall cease and desist from engaging in the 
practice set forth in the Findings of Fact. 

This order shall become effective on the sixth day after service 
of a copy upon the respondent. 


(No. 4428) 


In re LOUIS HELLER AND SONS, INC. P&S Docket No. 2146. De- 
cided November 9, 1955. 


Suspension of Registration—Insolvency—Cease and Desist 
—Violation of Act—Failure to Pay for Livestock—Default 


Where respondent, a registered dealer, purchased livestock but failed to make 
payment and is insolvent, held, respondent is ordered to cease and desist 
from failing to pay for livestock which it purchases and respondent’s 
registration is suspended for six months and thereafter until it shall 
demonstrate that it is no longer insolvent. 

*, Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Chester Thomson, of Bloomington, Illinois, for respondent. Mr. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
filed in January 1955. The respondent, Louis Heller and Sons, 
Inc., of Normal, Illinois, a registered livestock dealer, was charged 
with failing to pay for livestock purchased and with being insol- 
vent. Copies of the complaint and the applicable rules of practice 
were served on respondent by registered mail on January 31, 
1955. No answer has been filed, but respondent requested an oral 
hearing through Chester Thomson, Attorney at Law, Blooming- 
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ton, Illinois. On July 8, 1955, Hearing Examiner Jack W. Bain 
set a hearing for August 3, 1955, in Springfield, Illinois. By a 
telegram received on July 28, 1955, respondent’s request for oral 
hearing was withdrawn, and no hearing was held. 


Under section 202.9 of the rules of practice (9 CFR Part 202), 
failure to answer constitutes admission of the allegations of the 
complaint. Pursuant to the rules of practice, the examiner issued 
his report without further investigation or hearing. The exam- 
iner recommended that the respondent be found to have violated 
the act as charged and that its registration be suspended. A copy 
of the examiner’s report was served upon the respondent. The 
respondent did not file exceptions and the examiner’s report is 
adopted herein. 


FINDINGS OF FACT 


1. The Springfield Stockyards, Springfield, Illinois, herein- 
after called the stockyard, at all times material herein was posted 
as a stockyard subject to the Packers and Stockyards Act, 1921, 
hereinafter called the act. 


2. The respondent, Louis Heller and Sons, Inc., a corporation, 


is registered under the act as a dealer to buy and sell livestock 
for his own account at the stockyard. 


3. Respondent is insolvent. As of December 22, 1954, its 
assets totaled $10,525.73, while its liabilities were $238,604.99, 
resulting in a deficite of $228,079.26. 


4. During August and September, 1954, at the stockyard, 
respondent purchased 116 cattle from the Producers Live Stock 
Commission Company for $19,829.74, and 122 cattle and 3 hogs 
from Tim A. Leahy Livestock Commission Company for $21,- 
207.51, but has failed to pay for such livestock. 


CONCLUSIONS 


Failing to pay for livestock purchased is an unfair, unjustly 
discriminatory, and deceptive practice in willful violation of 
section 312 of the act (7 U.S.C. 218). In re Charles B. Dale, 11 
A.D. 844 (1952). Respondent should be ordered to cease and 
desist from such practice. 

Respondent’s insolvency authorizes suspension of its registra- 
tion under 7 U.S.C. 204. In re Wister Livestock Auction, 12 A.D. 
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338 (1953). Such registration should be suspended for six months 
and thereafter until respondent demonstrates that it is no longer 
insolvent, as recommended by complainant. 


ORDER 


Respondent shall cease and desist from failing to pay for live- 
stock which it purchases. 

Respondent’s registration is suspended for six months and 
thereafter until it shall demonstrate that it is no longer insolvent. 
At respondent’s request, when it makes such a showing, a sup- 
plemental order will be issued in this proceeding terminating 
the suspension after the six months. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 

Except as to service, this order shall become effective on the 
tenth day after this date. 


(No. 4429) 


In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 450. 
Decided November 15, 1955. 


Continuation of Rates and Charges 
Since the parties are agreed, the respondent is authorized to continue assess- 
ing the current schedule of rates and charges to and including December 
31, 1957. 
*. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers of Sellers and Conner, of Washington, D. C., for 
respondent, 


Decision by Thomas J. Flavin, Judical Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et. seq.). The rates and 
charges which respondent is now assessing for stockyard serv- 
ices and facilities at the Union Stock Yards, Denver, Colorado, 
are those prescribed by an order issued on August 17, 1951 
(10 A.D. 1033), as temporarily modified by orders issued on 
December 26, 1951 (10 A.D. 1502), October 16, 1952 (11 A.D. 
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851), November 4, 1953 (12 A.D. 1264), and November 26, 
1954 (13 A.D. 1058). The temporary modifications are cur- 
rently due to expire on December 31, 1955. 


On October 25, 1955, respondent, by its attorney, filed a peti- 
tion requesting that the current temporary schedule of rates 
and charges be continued in effect to and including December 31, 
1957. Prior to the issuance of the orders referred to above 
authorizing temporary modifications in respondent’s schedule 
of rates and charges, notices of the petitions therefor were 
published in the Federal Register, and, although interested 
persons were afforded opportunities to indicate a desire to be 
heard in the matters, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges not pre- 
viously covered by order, it is found that further notice and 
public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 

Since the parties are agreed, the respondent is authorized 
to continue assessing the current temporary schedule of rates 
and charges during the life of this order. 

This order shall become effective on January 1, 1956, and 
remain in effect to and including December 31, 1957 unless 
changed by further order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


STAY ORDER—SUSPENSION OF REGISTRATION STAYED 
(No. 4430) 


In re HARRY C. DANIELS, d/b/a HARRY C. DANIELS AND Co. 
P&§S Docket No. 3158. Issued November 25, 1955. Mr. John 
L. Currin for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Sam Pessin of Lindauer, Lindauer, Pessin & Neiman, 
of Belleville, Illinois, for respondent. Mr. John Curry, Hearing 
Examiner. Order by Thomas J. Flavin, Judicial Officer. 
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(No. 4431) 


PACA Docket No. 6357. Decided November 1. 1955. 


Contract of Purchase and Sale—Consignment—Evidence 
Damages—Dismissal 


Where complainant alleged that he sold and delivered U.S. No. 2 potatoes 
to respondent under contract but respondent failed to pay the purchase 
price, and respondent claimed the potatoes were delivered on consign- 
ment and that net proceeds were remitted to complainant but neither 
party submitted sufficient evidence to prove the respective allegations, 
held, the complaint is dismissed as complainant failed to prove his 
allegations and, although respondent, having accepted the potatoes, is 
liable to complainant for their reasonable value, complainant also failed 
to prove such value. 


Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judical Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 16, 1954, wherein 
complainant alleges the he sold to respondent in January 1954, 
a carload of U.S. No. 2 potatoes, at an agreed price, f.o.b. 
shipping point, that complainant shipped a carload of potatoes 
in accordance with the contract, and that respondent accepted 
the potatoes, but has failed to pay the full purchase price therefor. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served by registered 
mail upon respondent on September 11, 1954. A copy of the 
report of investigation was served upon complainant’s attorney 
on September 13, 1954. Respondent filed an answer to the com- 
plaint on October 27, 1954, denying that he purchased the pota- 
toes as alleged and denying that respondent is indebted to 
complainant in any amount. Respondent avers that the carload 
of potatoes was shipped to him on consignment, that the potatoes 
were sold to the best advantage, and that he has remitted the 
net proceeds to complainant. 


The amount involved in this proceeding is under $500 and the 
issues, therefore, were submitted under the shortened method of 
procedure provided for in the rules of practice (7 CFR 47.20). 
Pursuant to this procedure, complainant filed an opening state- 
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ment of facts on November 12, 1954, and respondent filed an 
answering statement of facts on December 6, 1954. Complainant 
did not file a statement in reply. 


FINDINGS OF FACT 


1. Complaint is... 


2. Respondent is ... At the time of this transaction, re- 
spondent was licensed under the act. 


8. On or about January 7, 1954, complainant and respondent 
engaged in a telephone conversation regarding the shipment of 
potatoes by complainant to respondent. 


4. On January 7, 1954, complainant shipped in car PFE 
62873 from ... to respondent at ...a carload consisting of § 
400 100-Ib. sacks of potatoes. The bill of lading accompanying | 
the shipment contained a notation: “TO BE FEDERAL/STATE 
INSPECTED AT...” 


5. On January 12, 1954, respondent sold the potatoes con- 
tained in car PFE 62873 to... at $2.20 per sack, for a total 
price of $880.00 and diverted the car to... 


6. On January 16, 1954, ... wired respondent as follows: 
“OUR CUSTOMER IS REJECTING PFE 62873 SAYS 
CONTAINS 2-4 PERCENT DECAY SHALL WE GET 
FEDERAL INSPECTION OR TRY WORK OUT LOSS 
LABOR ADVISE QUICK AS CUSTOMER IS CALLING 
AGAIN.” 

In response to instructions by telephone from respondent, .. . 
diverted car PFE 62873 to ...on January 16, 1954, for han- 
dling to best advantage. 


7. A Federal inspection of the potatoes upon arrival at... 
on January 19, 1954, disclosed the following: 

“Quality: Well matured, generally clean or fairly clean, 
mostly fairly well to well shaped, some not badly misshapen. 
Range in samples from 15 to 40%, average approximately 
25% grade defects consisting mostly of bruises, misshapen, 
sunburn and wire worm damage, including 5% serious 
damage. 
“Condition: Generally firm; no wet rot. An additional 2 
to 12%, average 8% damage, including 3% serious damage 
by moist type Fusarium Tuber Rot. 
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“Grade: Fails to grade U. S. No. 1 due to excessive grade 
defects, and now fails U. S. No. 2 only account decay, but 
shows approximately 65% U.S. No. 1 quality, 8% decay, 
(including 3% serious, affecting U. S. No. 2 grade).” 


8. On January 20, 1954, the potatoes were sold at ... at 
$2.25 per sack, delivered, for a gross price of $900.00. After 
deducting freight and expenses of sale totaling $588.76, the 
net proceeds amounted to $311.24. 


9. Respondent rendered an accounting to complainant covering 
the potatoes shipped in car PFE 62873 and remitted the sum 
of $311.24. There remains nothing due and owing to complain- 
ant from respondent. 


10. The formal complaint was filed on August 16, 1954, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


Complainant has alleged that he sold a carload of U. S. No. 2 
potatoes to respondent at an agreed price of $.90 per sack, for 
a total sale price of $360.00 for the 400 sacks contained in the car, 
f.o.b. . .. Complainant has failed to submit satisfactory evidence 
to prove this allegation. The file contains no memorandum of 
sale and no confirmation of any sort to show that the parties 
entered into a purchase and sale agreement. Not even an in- 
voice was submitted in evidence by complainant. Complainant 
has not even proved that he shipped a carload of U. S. No. 2 
potatoes which he alleges the contract provided for, with the 
further allegation that potatoes were shipped in accordance 
with the contract. There was no inspection of the potatoes at 
time of shipment, and the instructions on the bill of lading that 
the potatoes were to be inspected at . . . apparently were not 
followed. The burden of proof, of course, is upon complainant to 
sustain the allegations of his complaint by competent evidence, 
which he has failed to do. 

Respondent admits that the parties entered into an agree- 
ment with respect to the potatoes in question and contends that 
the carload of potatoes was consigned to the respondent to be 
disposed of for complainant’s account. There is insufficient evi- 
dence in the file to sustain respondent’s position. However, there is 
no question that a carload of potatoes was shipped to respondent 
by complainant, that respondent accepted the potatoes and that 
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they were disposed of by respondent for a certain amount. Al- 
though the evidence is insufficient to prove that the transaction 
was a purchase and sale, as contended by complainant, and 
equally insufficient to prove that complainant consigned the 
potatoes to respondent to be handled for complainant’s account, 
as claimed by the respondent, having accepted the shipment of 
potatoes respondent is liable to complainant for the reasonable 
value of the produce at the time and place of acceptance. The 
burden rests upon complainant to prove that value. Complainant 
has submitted no proof of such value and thus has not sustained 
the burden resting upon him. We are, therefore, unable to 
say that the reasonable value of the potatoes is more than the 
$311.24 which was remitted to complainant at the time of re- 
spondent’s accounting. The complaint should, therefore, be 
dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4432) 


D. CANALE & COMPANY v. FAIR HAVEN FARMS. PACA Docket No. 
6463. Decided November 2, 1955. 


Contract of Purchase and Sale—Evidence—Failure to 
Object to Terms in Memorandum of Sale 


Where a broker negotiated a sale of cabbage to complainant by respondent 
and sent each a broker’s memorandum of sale, reciting the terms of the 
contract which both received and to which neither seasonably objected, 
held, respondent entered a contract to sell complainant cabbage on the 
terms contained in the broker’s standard memorandum. 


Breach of Contract—Failure to Ship Produce—Damages 
—Market Value 


The general measure of damages for breach of contract of sale by non- 
delivery of the produce is the difference between the contract price and 
the market or current price of the goods at the time when it ought to 
have been delivered. In the absence of other evidence, such value may 
be established by the purchase price paid for comparable goods. 
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Statute of Frauds 


Where respondent pleaded the statute of frauds in an action for damages 
against him because he did not sign a written agreement, held, that 
since both the New York and Tennessee statutes of frauds are procedural 
in nature, they are not available as a defense in a proceeding brought 
under the act. 

D, Canale & Company, of Memphis, Tennessee, complainant, pro se. Fair 
Haven Farms, of Albion, New York, respondent, pro se. Mr. John C. 
Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed November 9, 1954, and the formal 
complaint was filed February 17, 1955. It is alleged that on or 
about November 3, 1954, complainant agreed to purchase and 
respondent agreed to sell one truckload of U.S. No. 1 cabbage at 
$1.30 per 50-pound sack, delivered, Memphis, Tennessee; and that 
respondent failed, neglected, and refused to ship said cabbage 
thereby requiring complainant to purchase other cabbage and 
causing it to be damaged in the amount of $147.50. Complainant 
seeks reparation for this amount. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 5, 
1955. A copy of the report of investigation was served upon com- 
plainant on March 7, 1955. 

In an answer filed March 21, 1955, respondent denies that he 
sold complainant the cabbage; he also alleges that he never signed 
a written contract and therefore the alleged contract is unenforce- 
able under the Uniform Sales Act. 

Since the amount in dispute is less than $500, the issues are 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant thereto com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. This com- 
pleted the submission of evidence. 


FINDINGS OF FACT 


1. Complainant, D. Canale & Company, is a corporation whose 
address is P. O. Box 2652 Desoto Station, Memphis, Tennessee. 
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2. Respondent, Frank J. Swiercznski, is an individual doing 
business as Fair Haven Farms, whose address is Route 1, Albion, 
New York. At the time of the transaction involved herein, re- 
spondent was licensed under the act. 


3. On or about November 3, 1954, in the course of interstate 
commerce, respondent agreed to sell and complainant agreed to 
buy, one truckload of U.S. No. 1, small to medium, Danish cab- 
bage, 17-20 heads per sack, two to four wrapper leaves, at $1.30 
per 50-pound sack, delivered Memphis, Tennessee. The sale was 
negotiated by E. M. Hall, a broker, of Memphis, Tennessee, and 
respondent confirmed the sale to him by telephone on November 3, 
1954. 


4. The broker, E. M. Hall, prepared and issued a broker’s 
standard memorandum of sale dated November 3, 1954, setting 
forth the terms of the agreement. Both complainant and respond- 
ent received their appropriate copies of this document and neither 
made any seasonable objections thereto. 


5. On each of the days November 4 to November 6, 1954, 
E. M. Hall talked to respondent by telephone to determine just 
when respondent would ship the cabbage. Each time respondent 
stated that the weather was bad or that the fields were too wet 
to cut and that he would be unable to ship. 


6. On November 8, 1954, the broker sent respondent a tele- 
gram stating that if the cabbage was not shipped by November 9, 
1954, complainant would purchase other cabbage for respondent’s 
account. To this respondent replied by wire that his fields were 
still too wet to allow him to load the cabbage. 


7. On respondent’s failure to ship any cabbage by November 9, 
1954, complainant purchased, in Memphis, Tennessee, 600 50- 
pound sacks of comparable cabbage as follows: 

11/10/54 200 sacks at $1.50—$.20 over contract price of $1.30 $ 40.00 
11/14/54 100 sacks at $1.55—$.25 over contract price of $1.30 25.00 
11/16/54 150 sacks at $1.55—$.25 over contract price of $1.30 37.50 
11/16/54 150 sacks at $1.60-—$.30 over contract price of $1.30 45.00 


Amount paid in excess of contract price $147.50 


8. There is due and owing complainant from respondent 
$147.50, no part of which has been paid. 


9. Formal complaint was filed on February 17, 1955, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The initial question to be resolved in this proceeding is whether 
or not a contract for the purchase and sale of cabbage was entered 
into by the parties. We find the essential facts to be these: 


On November 2, 1954, the broker, E. M. Hall, of Memphis, Ten- 
nessee, contacted respondent by telephone and negotiated the sale 
to complainant by respondent of the cabbage involved herein. By 
telephone on November 3, 1954, respondent confirmed to the 
broker the sale of said cabbage. The broker prepared and sent to 
each party a broker’s standard memorandum of sale dated Novem- 
ber 3, 1954, reciting the sale to complainant, D. Canale & Com- 
pany, for the account of respondent, Fair Haven Farms, of one 
truckload of U.S. No. 1, small to medium, Danish cabbage, 17-20 
heads per sack, two to four wrapper leaves, at $1.30 per sack 
delivered, time of shipment today. Both complainant and respond- 
ent received their copies of this memorandum and neither made 
any seasonable objection to the statements contained therein. 


On November 4, 1954, the broker talked to respondent by tele- 
phone and respondent informed him that the weather was bad, 
it was raining and snowing, but that he would ship if the weather 
permitted. In another telephone conversation on November 5, 
1954, respondent informed the broker that his fields were still 
too wet to cut the load, but that he would try again the next day. 
Again, on November 6, 1954, respondent stated it was still too 
wet to cut but that he would do so as soon as weather permitted. 
Later, on November 6, 1954, respondent again stated he was un- 
able to ship. On November 8, 1954, the broker sent respondent the 
following telegram: 

“PER EXCHANGE FONE AND WIRE CANALE HOLDS 
CONFIRMATION LOAD CABBAGE USONE MEDIUM 17- 
20 HEADS 1.30 DELIVERED. HAS BEEN VERY LENI- 
ENT GIVING YOU TIME SHIP NOW ADVISES IF NOT 
SHIPPED TOMORROW TUESDAY THE NINTH BUYING 
FOR YOUR ACCOUNT STOP OTHER SHIPPERS YOUR 
DISTRICT OFFERING AND HAVE SHIPPED SINCE 
FRIDAY ADVISE EARLY YOUR INTENTIONS.” 
In reply, respondent, on November 8, 1954, wired the broker as 
follows: 
“SORRY TO REPORT THE FIELDS ARE STILL TOO 
WET TO LOAD FROM.” 





936 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 932 


Since respondent failed to ship on November 9, 1954, complainant 
purchased other cabbage and alleges it sustained damage in the 
amount of $147.50. 

In view of the evidence submitted, respondent’s allegations that 
he did not agree to sell the cabbage to complainant are not con- 
vincing. We note especially that although respondent received a 
copy of the broker’s standard memorandum of sale which set out 
all the pertinent terms of the contract, he failed to seasonably 
object thereto. We note further that respondent’s telegram of 
November 8, 1954, in answer to complainant’s telegram of the 
same date, appears to be consistent with the existence of a con- 
tract. We conclude that respondent did enter into a contract to 
sell complainant cabbage on the terms contained in the broker’s 
standard memorandum of sale issued by the broker, E. M. Hall, 
dated November 3, 1954. 

In his answer, respondent, in effect, also pleaded the Statute of 
Frauds as a defense. Ordinarily, it is necessary to determine 
under conflict of laws principles which State’s law is to be applied 
to the transaction. However, it is unnecessary to decide that ques- 
tion here. The States involved herein are New York and Ten- 
nessee, each having a Statute of Frauds. Both Statutes are pro- 
cedural in nature and affect the remedy for enforcement of parol 
contracts but do not have the effect of rendering them void. Jn re 
Exeter Mfg. Co., 1938, 254 App. Div. 496, 5 NYS (2d) 438; 
Ashley v. Preston, 162 Tenn. (9 Smith) 540, 39 SW (2d) 279. 
It has been held that in the event that the applicable State Statute 
of Frauds is procedural in that it affects the remedy and not the 
substance of the contract, said Statute is not available to deny 
complainant the right to secure a reparation order. Joseph Roth- 
enberg v. H. Rothstein & Sons, 183 F. 2d 524 (C.C.A. 3d 1950), 
9 A.D. 1272; California Fruit Exchange v. Hecht Produce Co., 
10 A.D. 231. Accordingly, the plea of the Statute of Frauds is not 
a good defense in this proceeding regardless of which State’s 
Statute is applied. We conclude that respondent’s failure to ship 
cabbage as per contract is in violation of section 2 of the act. 

The general measure of damages for breach of contract of sale 
by non-delivery of the goods is the difference between the contract 
price and the market or current price of the goods at the time 
when they ought to have been delivered. In the absence of other 
evidence, it has been held that such market value may be estab- 
lished by the purchase price paid for comparable goods. Market 
Produce Dist. Co. v. S. C. Vandenburg, 8 A.D. 577; Dunn-Jarson 
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Co. v. S.S. Coachman & Sons, 5 A.D. 97. The contract price of the 
cabbage was $1.30 per 50-pound sack, delivered Memphis, Ten- 
nessee. Said cabbage should have been shipped on November 9, 
1954, and under normal transportation conditions, would have 
arrived in Memphis, Tennessee, on or about November 12, 1954. 
To show the market price of cabbage in Memphis, complainant 
has submitted prices it paid for cabbage purchased in Memphis 
during the period of November 10 through 16, 1954. These figures 
are shown in Finding of Fact No. 7. The record is void of any 
other evidence pertaining to the market price of cabbage in the 
Memphis area and there are no applicable official market news 
reports available. Accordingly, we will accept complainant’s costs 
in purchasing replacement cabbage as representing the fair mar- 
ket prices during this period. We note that a portion of the 
replacement cabbage was purchased on November 10, or prior 
to the expected delivery date of November 12, but since said cab- 
bage was purchased at $1.50 per sack, a lower price than the 
cabbage purchased subsequent to the delivery date, respondent is 
not prejudiced by including this purchase in the computation of 
damages. We note further that a portion of the replacement cab- 
bage was purchased on November 16, 1954, or four days after the 
delivery date which, under the circumstances, does not appear to 
be an unreasonable delay in making replacement purchases. 


The contract called for a truckload of 50-pound sacks of cab- 
bage at $1.30 per sack. The only evidence as to how many 50- 
pound sacks would constitute a truckload was submitted by 
complainant who alleges that its experience was that there are 
between 625 to 680 50-pound sacks in a truckload. However, com- 
plainant stated that it would be agreeable to have damages com- 
puted on the basis of 600 50-pound sacks as constituting a 
truckload. In the absence of any evidence to the contrary, we 
will accept this figure. 

As set out in Finding of Fact No. 7, complainant paid $147.50 
in excess of the contract price for 600 50-pound sacks of cabbage 
comparable to that called for in the contract. This amount should 
be awarded complainant from respondent with interest. The facts 
and circumstances should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $147.50, with interest thereon 
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at the rate of 5 percent per annum from December 1, 1954, until 
paid. The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4433) 


IMMOKALEE PACKING COMPANY v. GLASGOW PRODUCE. PACA 
Docket No. 6501. Decided November 2, 1955. 


Failure to Pay Purchase Price of Tomatoes and Water- 
melons—Default 


Where complainant alleged in its complaint that it sold and delivered toma- 
toes and watermelons to respondent but that respondent did not pay the 
purchase price and respondent did not answer the complaint, held, 
respondent’s failure to file an answer constitutes an admission of the 
allegations in the complaint and a waiver of oral hearing and respond- 
ent’s failure to pay the purchase price promptly is in violation of section 
2 of the act for which complainant should be awarded reparation. 


Immokalee Packing Company, of Immokalee, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 26, 1954. A formal com- 
plaint was filed April 6, 1955, and an amended complaint was 
filed August 2, 1955. Complainant seeks an award of reparation 
in the amount of $817.50, which is alleged to be the purchase 
price of a truckload of tomatoes and watermelons sold and deliv- 
ered to respondent in April 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on April 22, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on May 4, 1955. A copy of the amended 
complaint was served upon respondent on August 15, 19565. 


At the time of service of both the formal complaint and the 
amended complaint, respondent was notified in writing that an 
answer thereto should be filed within 20 days after such service 
and that, in accordance with section 47.8(c) of the rules of prac- 
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tice (7 CFR 47.8(c) ), failure to file an answer would constitute 
a waiver of oral hearing and admission of the facts alleged 
therein. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant, Immokalee Packing Company, is a partner- 
ship composed of Jack Esformes and Ewell F. Moore whose 
address is P. O. Box 246, Immokalee, Florida. 


2. Respondent is an individual, Coy E. Crowder, doing busi- 
ness as Glasgow Produce, whose address is West Main Street, 
Glasgow, Kentucky. At the time of the transaction involved herein, 
respondent was not licensed under the act but was subject to 
license. Subsequently, respondent was issued a license upon pay- 
ment of the annual fee plus accrued arrearage covering the 
period of this transaction. 


3. On April 27, 1954, in the course of interstate commerce, 
complainant sold to respondent one truckload of tomatoes and 
watermelons at the prices indicated, f.o.b. Immokalee, Florida: 

300 watermelons @ $ 1.40 $420.00 
2 bales of straw for shipping melons @ $ 1.25 $ 2.50 
35 crates of tomatoes @ $10.00 $350.00 
5 crates of tomatoes @ $ 9.00 $ 45.00 


4. Tomatoes and watermelons meeting the specifications of 
the contract were loaded on respondent’s truck at Immokalee, 
Florida, and were transported to respondent at Glasgow, Ken- 
tucky. Respondent accepted the tomatoes and watermelons and 
made no complaint with reference thereto. 


5. The purchase price of the truckload of tomatoes and water- 
melons, plus the straw for packing is $817.50, no part of which 
has been paid by respondent to complainant. 


6. The informal complaint was filed August 26, 1954, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint and the amendment thereto constitutes a waiver of oral 
hearing and an admission of the facts alleged therein, as provided 
in the rules of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of tomatoes and watermelons, plus 
the straw used in shipping the melons, is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $817.50, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $817.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4434) 


SAM PATANE, JR. v. W. L. Hicks. PACA Docket No. 6586. De- 
cided November 2, 1955. 


Failure to Pay Balance of Purchase Price of Onions— 
Default 


Where complainant alleged in his complaint that he sold and delivered onions 
to respondent but that respondent only made part payment and respond- 
ent did not answer the complaint, held, the failure of respondent to file 
an answer constitutes an admission of the allegations in the complaint 
and respondent’s failure to pay the full purchase price is in violation 
of the act and complainant is awarded reparation in the amount of the 
unpaid balance. 


Mr. Sam Patane, Jr., of Glennville, Georgia, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on July 28, 1955. Complainant 
seeks an award of reparation in the amount of $362.50, which is 
alleged to be the unpaid balance of the purchase price of 250 
bags of onions sold and delivered to respondent in November 1954. 
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A copy of the report of investigation made by the Department 
was served upon complainant on August 11, 1955. On that same 
date a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Sam Patane, Jr., whose ad- 
dress is P. O. Box 162, Glennville, Georgia. 


2. Respondent is an individual, Walter Lee Hicks, doing busi- 
ness as W. L. Hicks, whose address is 3335 Bright Avenue, Jack- 
sonville, Florida. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about November 8, 1954, in the course of interstate 


commerce, complainant sold to respondent 250 50-pound bags of 
yellow onions at $1.85 per bag delivered Jacksonville, Florida, or 
a total of $462.50. 


4. Onions meeting the specifications of the foregoing contract 
were shipped by truck from Elba, New York, to respondent at 
Jacksonville, Florida. Respondent accepted the onions on their 
arrival at Jacksonville, Florida, and made no complaint with ref- 
erence thereto. 


5. The purchase price of the truckload of onions is $462.50. 
Respondent has paid $100.00, leaving a balance due complainant 
of $362.50. 


6. The formal complaint was filed on July 28, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the full 
amount of the purchase price of the truckload of onions is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $362.50, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $362.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4435) 


A. SHRIER & SONS v. CELLO PRODUCE COMPANY. PACA Docket 
No. 6591. Decided November 2, 1955. 


Failure to Pay Purchase Price of Celery Hearts—Default 
Headnotes in 14 A.D. 938, applicable here. 


A. Shrier & Sons Co., of Delano, California, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 17, 1955, and 
the formal complaint was filed on June 24, 1955. Complainant 
seeks an award of reparation in the amount of $512.62, which is 
alleged to be the purchase price plus top ice of celery hearts 
sold and delivered to respondent in March 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 25, 1955. A copy of the 
report of investigation and copy of the formal complaint were 
served upon respondent on August 3, 1955. 

At the time of service of the formal complaint, respondent | 
was notified in writing that an answer thereto should be 
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filed within 20 days after service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, A. Shrier & Sons Company, is a partner- 
ship composed of Alter Shrier, Harold Shrier, Erwin Shrier, 
Ida Conn and Dorothy Meyers, whose address is P. O. Box 368, 
Delano, California. 

2. Respondent is an individual, John E. Miller, doing busi- 
ness as Cello Produce Company, whose address is 2106 Cadiz 
Street, Dallas, Texas. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about March 24, 1955, in the course of interstate 
commerce, complainant sold to respondent 200 crates of celery 
hearts at $2.50 per crate, f.o.b. Jasmine, California. 


4. On or about March 24, 1955, celery hearts meeting the 
specifications of the foregoing contract were shipped by truck 


from Jasmine, California, to respondent at Dallas, Texas. Re- 
spondent accepted the celery hearts upon their arrival at Dallas, 
Texas, and made no complaint with reference thereto. 


5. The purchase price of the 200 crates of celery hearts is 
$500.00, plus $12.62 for top ice, or a total of $512.62, no part 
of which has been paid by respondent to complainant. 


6. The formal complaint was filed on June 24, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 200 crates of celery hearts, plus the cost of 
top ice, is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $512.62, with interest, 
and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $512.62, with interest thereon 
at the rate of 5 percent per annum from April 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4436) 


K. R. NUTTING COMPANY v. THE FISHER BROS. COMPANY. PACA 
Docket No. 6262. Decided November 3, 1955. 


Rejection of Commodity Without Reasonable Cause— 
Purchase After Inspection—Warranties 


Where complainant sold lettuce to respondent which was inspected and 
accepted at shipping point by respondent’s agent but was rejected by 
respondent at destination, held, the rejection was without reasonable 
cause and in violation of the act as there were no express warranties, 
and implied warranties of suitable shipping condition, fitness or mer- 
chantability do not attach to a sale made on the buyer’s inspection, and 
there is no indication that the deteriorated condition of the lettuce at 
destination was due to an inherent defect which respondent’s buying 
agent could not have detected at shipping point. 


Rejection of Commodity Without Reasonable Cause— 
Damages 


Where produce is rejected without reasonable cause necessitating resale 
which results in a deficit to the seller; held, the measure of damages is, 
in the absence of special circumstances, the difference between the con- 
tract price and the market or current price at the time when the goods 
ought to have been accepted. 


. Jacob Abramson, of Salinas, California, for complainant. Mr. John P. 
Butler, of Cleveland, Ohio, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the act. It is alleged in a formal com- 
plaint filed with the Department on March 30, 1954, that com- 
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plainant sold to respondent one carload of head lettuce for $1.50 
per carton, f.o.b. Salinas, California, plus pre-cooling charges, 
making a total invoice price of $1,072.50. Complainant alleges, 
further, that the lettuce was inspected by respondent’s agent at 
shipping point and was accepted by the agent for respondent’s 
account. Complainant alleges that the carload of lettuce was 
shipped to respondent at Cleveland, Ohio, but that respondent 
rejected it; that complainant was compelled to resell the ship- 
ment and that a net deficit of $192.35 resulted from the resale, 
which, when added to the invoice price, increases complainant’s 
total loss to $1,264.85, for which amount claim is made. 


A copy of the complaint was served on respondent by registered 
mail on May 21, 1954, together with a copy of the report of 
investigation prepared by the Department. A copy of the report 
of investigation was served by registered mail on complainant 
on May 22, 1954. Respondent’s answer was filed on June 9, 1954. 


Respondent contends that the lettuce arrived at Cleveland, 
Ohio, in a deteriorated condition, and that this condition was due 
to an inherent defect in the shipment and not to any fault on 
respondent’s part. Respondent denies any liability in the matter. 


Oral hearing was held at Cleveland, Ohio, on February 4, 1955. 


Complainant was represented at the hearing by E. J. Raffetto, 
General Manager of the K. R. Nutting Company. The depositions 
of Walter S. Markham and E. J. Raffetto were received in evi- 
dence in complainant’s behalf. E. J. Raffetto also gave oral testi- 
mony in rebuttal. Respondent was represented at the hearing by 
counsel. Harry Harwood and Leo H. Freier, Jr. testified for 
respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, K. R. Nutting, doing business 
as K. R. Nutting Company, whose post office address is P. O. Box 
750, Salinas, California. 


2. Respondent, The Fisher Bros. Company, is a corporation, 
whose post office address is 2735 East 40th Street, Cleveland 15, 
Ohio. At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 


3. On or about May 22, 1953, in the course of interstate com- 
merce, complainant sold to respondent one carload of lettuce in 
car PFE 48662, consisting of 650 2-dozen size cartons of King 
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O’Hearts Brand Iceberg lettuce at $1.50 per carton, f.o.b. Salinas, 
California, plus $97.50 for vacuum cooling, or a total invoice price 
of $1,072.50. The lettuce was inspected and accepted at shipping 
point by Walter S. Markham, respondent’s authorized buying 
agent. 


4. On or about May 22, 1953, car PFE 48662, containing the 
lettuce described in the contract of sale, was shipped from Salinas, 
California, by a routing which was prescribed and ordered by 
respondent. The shipment arrived at Cleveland, Ohio, at 4:05 
p.m., May 30, 1953, which was a Saturday and also a holiday 
(Memorial Day). 


5. At or about 9 a.m., Monday, June 1, 1953, respondent’s 
carlot inspector examined the lettuce and found slimy decay in 
early and late stages in the outer and folding leaves and in the 
heads in 4 to 28 percent of the samples examined, for an average 
of 15 percent. The inspector found the quality of the lettuce to be 
“good—fair.” He found the car to be in apparently good condition 
and the temperature of the load to be 37 degrees at top and 39 
degrees at bottom. A Federal inspection was made of the load at 
1:30 p.m. of the same day and the condition of the lettuce was 
certified as follows: 


“Stock is mostly fresh and crisp. Wrapper leaves light to 
good green color. 8 to 30%, average approximately 20% slimy 
decay, mostly early stages affecting outer head leaves, some 
advanced affecting compact portion of heads.” 


6. At or about noon, June 1, 1953, respondent advised its 
agent, Walter S. Markham, that the shipment was refused on 
account of the condition of the lettuce. Markham relayed this 
information to complainant. On June 2, 1953, after respondent 
continued to refuse to accept the shipment, complainant turned 
the shipment over to a jobber at Cleveland, Ohio, for resale. The 
gross amount received in the resale amounted to $520.25 and the 
expenses of resale plus freight amounted to $712.60, leaving a 
net deficit of $192.35. 


7. Although demand has been made, respondent has paid no 
part of complainant’s claim on account of this transaction. 


8. Informal complaint was filed on August 24, 1953, which 
was within 9 months after accrual of the cause of action. 
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CONCLUSIONS 


This shipment of lettuce was inspected and accepted by respond- 
ent’s buying agent at shipping point. The seller made no express 
warranties as to quality, grade, shipping condition or any other 
factor. The implied warranties of suitable shipping condition or 
fitness and merchantability do not attach in a sale made on the 
buyer’s inspection. There is no indication that the deteriorated 
condition of the lettuce at destination was due to an inherent 
defect which respondent’s buying agent could not have detected 
at shipping point. Rather, it appears that slimy decay is a condi- 
tion which may develop in transit, according to the testimony 
of respondent’s own witness. In these circumstances, the rejection 
of the shipment was without reasonable cause and in violation of 
section 2 of the act. 

The measure of complainant’s damages is set forth in Section 
64(3) of the Uniform Sales Act, effective in both California and 
Ohio, which provides that 

(3) Where there is an available market for the goods in 
question, the measure of damages is, in the absence of special 
circumstances showing proximate damage of a greater 
amount, the difference between the contract price and the 
market or current price at the time or times when the goods 
ought to have been accepted, or, if no time was fixed for 
acceptance, then at the time of the refusal to accept.” 
Complainant resold the lettuce for gross proceeds of $520.25 
(which proceeds are accepted as the market value of the lettuce). 
Complainant incurred expenses of resale, including freight, which 
totaled $712.60, leaving a net deficit on resale of $192.35. Com- 
plainant’s efforts to mitigate damages after respondent refused 
the lettuce appear to have been proper. The deficit which accrued 
upon the resale was the direct and natural result of respondent’s 
rejection of the lettuce. Accordingly, reparation should be awarded 
complainant in the amount of the invoice price of $1,072.50, plus 
the $192.35 deficit, or the total amount of $1,264.85, plus interest. 
The facts and circumstances of this case should be published. 


ORDER 
Within 30 days after the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,264.85, plus interest 
at the rate of 5 percent per annum from June 1, 1953, until paid. 
Copies of this order shall be served on the parties. 
The facts and circumstances of this case as herein reported 
shall be published. 
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(No. 4437) 


INDIAN LAKE FRUvIT Co., INC. v. PALMETTO FRUIT & PRODUCE Co. 
PACA Docket No. 6596. Decided November 9, 1955. 


Failure to Pay Purchase Price of Oranges and Grapefruit— 
Default 


Headnotes in 14 A.D. 938, applicable here. 


Indian Lake Fruit Company, Inc., of Ocoee, Florida, complainant, pro se. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 27, 1955, and the formal 
complaint was filed on August 11, 1955. Complainant seeks an 
award of reparation in the amount of $891, which is alleged 
to be the adjusted purchase price of oranges and grapefruit 
sold and delivered to respondent in April 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on August 29, 1955. On the same 
date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of. practice, failure to file an 
answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Indian Lake Fruit Co., Inc., is a corporation 
whose address is P. O. Box 160, Ocoee, Florida. 


2. Respondent is an individual, Abner Cline Shull, doing 
business as Palmetto Fruit & Produce Co., whose address is 
Columbia State Farmers Market, Columbia, South Carolina. At 
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the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about April 10, 1955, in the course of interstate 
commerce, complainant sold to respondent 175 boxes of oranges 
at $3 per box, 30 boxes of grapefruit at $1.85 per box, and 243 
half-boxes of oranges at $2 per box, all prices f.o.b. Ocoee, 
Florida. 


4. Oranges and grapefruit meeting the specifications of the 
foregoing contract were shipped by truck on April 12, 1955, 
from Ocoee, Florida, to respondent at Columbia, South Carolina. 
Respondent accepted the oranges and grapefruit upon their 
arrival at Columbia, South Carolina, but requested and was 
granted a discount of $1.50 per box on 117 of the half-boxes 
of oranges. 


5. The adjusted purchase price of the truckload of oranges 
and grapefruit is $891, no part of which has been paid by re- 
spondent to complainant. 


6. The formal complaint was filed on August 11, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the truckload of oranges and grapefruit 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $891, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $891, with interest thereon 
at the rate of 5 percent per annum from May 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4438) 


WAVERLY GROWERS COOPERATIVE v. BARISH PRODUCE COMPANY, 
Inc. PACA Docket No. 6588. Decided November 9, 1955. 


Failure to Pay Balance of Purchase Price of Citrus Fruit 
—Default 


Where complainant alleged in its complaint that it sold and delivered six 
lots of citrus fruit to respondent but that respondent made only part 
payment, and respondent did not file an answer to the complaint, held, 
under the rules of practice, such failure to answer is construed as an 
admission of the allegations and waiver of oral hearing and respondent’s 
failure to make full payment, thus admitted, is in violation of the act 
and reparation should be awarded complainant in the amount of the 
unpaid balance. 


Walker & Walker, of Winter Haven, Florida, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 20, 1955, and the formal 
complaint was filed on August 3, 1955. Complainant seeks an 
award of reparation in the amount of $2,658.80, which is alleged 
to be the balance of the purchase price of six lots of citrus fruits 
sold and delivered to respondent in October and November 1954, 
and January 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on August 12, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on August 18, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto would be filed within 
20 days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Waverly Growers Cooperative, is a corpora- 
tion whos address is Waverly, Florida. 


2. Respondent, Barish Produce Company, Inc., is a corpora- 
tion whose address is 1126-30 South Central Expressway, Dallas, 
Texas. At the time of the transactions involved herein, respon- 
dent was licensed under the act. 


3. During the period October 12, 1954, through January 11, 
1955, in the course of interstate commerce, complainant sold to 
respondent six lots of citrus fruits. The dates of sale, the quanti- 
ties and prices f.0.b. Waverly, Florida, are as follows: 


Date Unit 

1954 Quantity Price Total 

Oct. 12 75 4/5-bu. cartons grapefruit $1.175 88.13 
800 5-lb. bags grapefruit $ .196 156.80 


Nov. 26 1604 5-lb. bags oranges $ .191 306.36 
525 5-lb. bags grapefruit $ .179 93.98 
Nov. 29 118 4/5-bu. cartons oranges $1.425 168.15 
14 4/5-bu. cartons oranges $1.30 18.20 
38 4/5-bu. cartons oranges $1.175 38.78 
2500 5-lb. bags oranges $ .175 437.50 
705 5-lb. bags grapefruit oS: 1 126.20 
35 4/5-bu. cartons grapefruit $1.05 36.75 
100 4/5-bu, cartons tangerines $2.00 200.00 


1000 5-lb. bags oranges $ .175 175.00 
800 5-lb. bags grapefruit $ .161 128.80 
95 4/5-bu. boxes tangerines $1.50 142.50 
1200 5-lb. bags oranges $ .175 210.00 
800 5-lb. bags grapefruit $ .161 128.80 
600 5-lb. bags grapefruit $ .161 96.60 
100 4/5-bu. boxes tangerines $1.50 150.00 
25 4/5-bu. boxes oranges $2.25 56.25 


Total $2.758.80 


4. Complainant shipped six truckloads of citrus fruits meet- 
ing the specifications of the foregoing contracts of sale from 
Waverly, Florida, to respondent at Dallas, Texas. Respondent 
accepted the six lots of citrus fruits upon their arrival at Dallas, 
Texas, and made no complaint with reference thereto. 


5. The purchase price of the six lots of citrus fruits total 
$2,758.80. Respondent has paid $100.00, leaving a balance of 
$2,658.80 due by respondent to complainant. 
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6. The informal complaint was filed on June 20, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the six lots of citrus fruits is in viola- 
tion of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,658.80, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,658.80, with 
interest thereon at the rate of 5 percent per annum from Febru- 
ary 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4439) 


In re FLATEN-MEBERG. PACA Docket No. 6420. Decided Novem- 
ber 10, 1955. 


Suspension of License—Violation of Act—Selling and 
Shipping Potatoes As U. S. No. 1 With Knowledge That 
They Failed to Meet Grade Requirements. 


Where respondent, upon several different occasions, sold and shipped, in 
interstate commerce, potatoes marked “U.S. No. 1” whereas each ship- 
ment was officially certified at shipping point as failing to grade U.S. 
No. 1 due to grade defects, which respondent then and there well knew, 
held, respondent’s wilful shipping of potatoes as U.S. No. 1, which it 
knew failed to meet the grade requirements, was done for a fraudulent 
purpose and in violation of the act and respondent’s license, is there- 
fore, suspended for a period of 90 days. 


. Champe T. Broaddus, for complainant. Miss F. Lorene Whitesides, of 
Park River, North Dakota, for respondent, Mr. Glen J. Gifford, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complaint was filed by the Chief, Regulatory Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service, United States 
Department of Agriculture, on February 10, 1955, charging re- 
spondent with repeated and flagrant violations of section 2(5) 
of the act in that between November 11, 1954, and December 4, 
1954, respondent shipped 15 carloads of potatoes in interstate 
commerce knowing that the same were misbranded as to grade. 
Respondent filed an answer on March 11, 1955, admitting the 
shipment of the 15 carloads of potatoes, denying that it had any 
knowledge of the alleged misbranding, and stating that it was the 
victim of the unjust grading of a “new” inspector. Although the 
respondent made no demand for oral hearing, the complainant 
requested a hearing since unresolved issues of fact were raised 
by respondent’s answer. 

Pursuant to notice, oral hearing was held at Grafton, North 
Dakota, on June 7, 1955. The complainant was represented by 
Gilbert A. Horn, an attorney from the Office of the General 
Counsel, United States Department of Agriculture, and presented 
the testimony of Edgar Johnson, J. P. Hagen, Wallace Carpenter, 
Norence Lovaasen, and Orval Bjerke. Respondent was repre- 
sented by F. Lorene Whitesides, Attorney at Law, Park River, 
North Dokota, and offered the testimony of Paul Meberg and 
Robert Flaten, two of the partners of Flaten-Meberg, the re- 
spondent herein. Before the close of the hearing, a time within 
which briefs and proposed findings of fact, conclusions and order 
could be filed was fixed as July 8, 1955. Within the time allotted 
therefor, the respondent filed a brief and the complainant filed 
proposed findings of fact, conclusions and order. 

The hearing examiner issued a report recommending that the 
respondent be found to have violated the act as charged and that 
the respondent’s license be revoked. Following service of a copy 
of the report upon the respondent, the respondent filed a petition 
to reopen the hearing which also seemed to include exceptions to 
the hearing examiner’s proposed findings of fact. 


FINDINGS OF FACT 
1. Respondent is a partnership composed of Robert Flaten, 
Donald Flaten, Roald Flaten, Paul Meberg, and David Urby 
Meberg, doing business as Flaten-Meberg, in Park River, North 
Dakota. 
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2. Pursuant to the licensing provisions of the act, license No. 
148270 was issued to respondent on October 26, 1953. This license 
has been renewed annually and is now in effect. 


3. In the following instances, respondent, for a fraudulent 
purpose, misrepresented by mark, label, tag or container the 
grade and quality of potatoes shipped in interstate commerce: 


a. On or about November 11, 1954, respondent shipped from | 
Park River, North Dakota, to Pittsburgh, Pennsylvania, 360 100- 
pound sacks of potatoes contained in car MDT 2001, which sacks 
were tagged “U. S. No. 1,” whereas the shipment was officially 
certified at shipping point on November 10 as failing to grade 
U. S. No. 1 as tagged because of grade defects ranging from 6 
to 12 percent, averaging 9 percent, which respondent then and 
there well knew. 


b. On or about November 17, 1954, respondent shipped from | 
Park River, North Dakota, to Omaha, Nebraska, 360 100-pound 
sacks of potatoes contained in car WFEX 72279, which sacks 
were branded “U.S. No. 1,” whereas the shipment was officially 
certified at shipping point on November 16 as failing to grade 
U. S. No. 1 as marked because of grade defects ranging from 4 
to 18 percent, averaging 12 percent, which respondent then and 
there well know. 


c. On or about November 24, 1954, respondent shipped from 
Park River, North Dakota, to Tulsa, Oklahoma, 360 100-pound 
sacks of potatoes contained in car FGEX 39390, which sacks 
were branded “U. S. No. 1,” whereas the shipment was officially 
certified at shipping point on November 24 as failing to grade 
U. S. No. 1 as marked because of grade defects ranging from 4 
to 18 percent, averaging 12 percent, which respondent then and 
there well knew. 


d. On or about November 25, 1954, respondent shipped from 
Park River, North Dakota, to Denver, Colorado, 750 50-pound 
paper bags of potatoes contained in car FGEX 593866, which bags 
were branded “U. S. No. 1,” where as the shipment was officially 
certified at shipping point on November 25 as failing to grade 
U. S. No. 1 as marked because of grade defects ranging from 6 
to 30 percent, averaging approximately 17 percent, which re- 
spondent then and there well knew. 
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e. On or about November 30, 1954, respondent shipped from 
Park River, North Dakota, to Billings, Montana, 360 100-pound 
sacks of potatoes contained in car WFEX 65553, which sacks 
were branded “U. S. No. 1,” whereas the shipment was officially 
certified at shipping point on November 30 as failing to grade 
U. S. No. 1 as marked because of grade defects ranging from 6 
to 18 percent, averaging 11 percent, which respondent then and 
there well knew. 


f. On or about November 30, 1954, respondent shipped from 
Park River, North Dakota, to Tulsa, Oklahoma, 360 100-pound 
sacks of potatoes contained in car WFEX 72337, which sacks 
were branded “U. S. No. 1,” whereas the shipment was officially 
certified at shipping point on November 30 as failing to grade 
U. S. No. 1 as marked because of grade defects ranging from 6 
to 20 percent, averaging 10 percent, which respondent then and 
there well knew. 


g. On or about November 27, 1954, respondent shipped from 
Park River, North Dakota, to Chicago, Illinois, 360 100-pound 
sacks of potatoes contained in car WFEX 68746, which sacks 
were tagged “U. S. No. 1,” whereas the shipment was officially 


certified at shipping point on November 26 as failing to grade 
U. S. No. 1 as tagged because of grade defects ranging from 4 
to 20 percent, averaging approximately 12 percent, which re- 
spondent then and there well knew. 


h. On or about November 27, 1954, respondent shipped from 
Park River, North Dakota, to St. Louis, Missouri, 360 100-pound 
sacks of potatoes contained in car FGEX 57669, which sacks were 
branded “U.S. No. 1,” whereas the shipment was officially certi- 
fied at shipping point on November 27 as failing to grade U. S. 
No. 1 as marked because of grade defects ranging from 4 to 25 
percent, averaging approximately 15 percent, which respondent 
then and there well knew. 


i. On or about November 27, 1954, respondent shipped from 
Park River, North Dakota, to Pittsburgh, Pennsylvania, 360 100- 
pound sacks of potatoes contained in car FGEX 32969, which 
sacks were branded “U. S. No. 1,” whereas the shipment was offi- 
cially certified at shipping point on November 26 as failing to 
grade U. S. No. 1 as marked because of grade defects ranging 
from 6 to 25 percent, averaging approximately 17 percent, which 
respondent then and there well knew. 
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j. On or about November 29, 1954, respondent shipped from 
Park River, North Dakota, to Pittsburgh, Pennsylvania, 150 50- 
pound paper bags of potatoes and 285 100-pound sacks of pota- 
toes contained in car FGEX 55581, which bags and sacks were 
branded “U. S. No. 1,” whereas the shipment was officially certi- 
fied at shipping point on November 29 as failing to grade U. S. 
No. 1 as marked because of grade defects ranging from 10 to 18 
percent, averaging 14 percent, which respondent then and there 
well knew. 


k. On or about November 30, 1954, respondent shipped from 
Park River, North Dakota, to Pittsburgh Pennsylvania, 50 pack- 
ages, each containing 5 10-pound paper bags of potatoes; 200 
50-pound paper bags of potatoes and 235 100-pound sacks of 
potatoes contained in car WFEX 72121, all of which packages, 
bags, and sacks were branded “U. S. No. 1,” whereas the ship- 
ment was Officially inspected at shipping point on November 29 
and each of the three packs was certified as failing to grade U. S. 
No. 1 as marked because of grade defects ranging from 5 to 25 
per cent, averaging 13 percent; 9 to 13 percent, averaging 11 per- 
cent; and 8 to 13 percent, averaging 11 percent, respectively, 
which respondent then and there well knew. 


]. On or about November 30, 1954, respondent shipped from 
Park River, North Dakota, to St. Louis, Missouri, 360 100-pound 
sacks of potatoes contained in car FGEX 32672, 180 of which 
sacks were branded “U. S. No. 1,” whereas the shipment was 
officially inspected at shipping point on November 30 and the 
180 sacks bearing the “U.S. No. 1” marking were certified as fail- 
ing to grade U. S. No. 1 as marked because of grade defects rang- 
ing from 12 to 20 percent, averaging 16 percent, which respon- 
dent then and there well knew. 


m. On or about December 3, 1954, respondent shipped from 
Park River, North Dakota, to St. Louis, Missouri, 360 100-pound 
sacks of potatoes contained in car FGEX 59435, which sacks 
were branded “U. 8S. No. 1,” whereas the shipment was officially 
certified at shipping point on December 3 as failing to grade U. S. 
No. 1 as marked because of grade defects ranging from 4 to 18 
percent, averaging 11 percent, which respondent then and there 
well knew. 


n. On or about December 3, 1954, respondent shipped from 


Park River, North Dakota, to St. Louis, Missouri, 360 100-pound 
sacks of potatoes contained in car FGEX 33905, 180 of which 
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sacks were branded “U. S. No. 1,” whereas the shipment was 
officially inspected at shipping point on December 3 and the 180 
sacks bearing the “U. S. No. 1” marking were certified as failing 
to grade U. S. No. 1 as marked because of grade defects ranging 
from 6 to 16 percent, averaging 12 percent, which respondent 
then and there well knew. 


o. On or about December 4, 1954, respondent shipped from 
Park River, North Dakota, to St. Louis, Missouri, 360 100-pound 
sacks of potatoes contained in car ART 29139, which sacks were 
branded “U.S. No. 1,” whereas the shipment was officially certi- 
fied at shipping point on December 4 as failing to grade U. S. No. 
1 as marked because of grade defects ranging from 7 to 30 per- 
cent, averaging approximately 15 percent, which respondent then 
and there well knew. 


4. The official inspections of the carloads specified in Finding 
of Fact 3 were made by three different inspectors. Five of the 
carloads were inspected by Norence Lovaasen who has been a 
Federal-State potato inspector at Park River, North Dakota, for 
12 years and has inspected potatoes at respondent’s warehouse 
for three or four years. Nine of the carloads were inspected by 


Wallace Carpenter who has been a Federal-State potato inspec- 
tor in North Dakota for 16 years, and one of the carloads was 
inspected by Orval B. Bjerke who has been a Federal-State potato 
inspector for 7 years. 


5. Immediately upon completion of his inspection of a car- 
load of potatoes, each inspector mentioned in Finding of Fact 4 
informed either Paul Meberg, Robert Flaten, or the respondent’s 
shed foreman, David Lawson, of the results of the inspection. 
This information was given orally. In several instances, Flaten, 
Meberg, or Lawson were informed by the inspector before the 
inspection was completed that the potatoes would not grade U. S. 
No. 1 as marked. 


6. There is no indication that respondent either complained 
to the Federal-State Inspection Office that any of the inspectors 
were unjust in their grading or ordered appeal inspections with 
respect to any of the 15 carloads of potatoes involved. The three 
inspectors inspected the potatoes in accordance with the inspec- 
tion procedure and regulations promulgated by the United States 
Department of Agriculture. 
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CONCLUSIONS 


The evidence is clear that the carloads of potatoes involved 
were not U. S. No. 1 and that the respondent knew this to be so 
before the cars were shipped in interstate commerce. As seen 
from Finding of Fact 5, the inspectors of the carloads notified the 
respondent of the results of the inspections. At the hearing, mem- 
bers of the respondent partnership admitted that they knew that 
some of the cars did not grade U. 8. No. 1 before the cars were 
shipped (Tr. pp. 46, 49). 


Consequently, the respondent violated section 2(5) of the act 
(7 U.S.C. 499b(5)) if the misrepresentation was done for a 
fraudulent purpose. The respondent’s answer states that no com- | 
plaints concerning the quality of the potatoes were received from 
the buyers and one of the respondent’s partners, Robert Flaten, 
testified as follows: 


“Well, we had normally been in trade channels that liked to 
accept No. 1 potatoes and in the previous years we had 
shipped them, for instance, to Pittsburgh or St. Louis, Bill- 
ings, different territories where they wanted No. 1 potatoes, 
and they seemed to like our potatoes. We went ahead and 
branded these No. 1’s, and I think they asked for our par- 
ticular brand in different instances...” (Tr. p. 48). 


Respondent marked “U. S. No. 1” on the sacks into which it 
packed its potatoes because its customers wanted U. S. No. 1 
potatoes. Thus “U.S. No. 1” marked on the sacks was a material 
representation and essential to satisfy the demands of respon- 
dent’s customers. This being so, respondent’s wilful shipping of 
potatoes as U.S. No. 1 which it knew failed to meet the U. S. No. 
1 grade requirements was done to deceive and mislead its cus- 
tomers to its own advantage, and thus was done for a fraudulent 
purpose. 


Robert Flaten, however, testified that the respondent tele- 
phoned the buyers after inspection 


“. . and told them that the car failed to make No. 1, instead 
of selling for supposedly three dollars a bag, could you con- 
sign them out, scratch out the No. 1’s off the bags and give 
us the returns that you get for the car. In other words, we 
didn’t try to sell the potatoes as No. 1’s-at all. We telephoned 
them and told them . . . we sold them as they were, not No. 
1’s. In several cases I know that we asked them and they 
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promised that they would take a paint brush and scratch the 
No. 1’s off the bags, or pull the tags off the bags.” 


The hearing examiner did believe this testimony, characteriz- 
ing it as an “afterthought” since there was no hint of such 
defense in the respondent’s answer. The opinion of a hearing 
examiner as to the credibility of a witness is not to be disre- 
garded. Moreover, a number of the cars were sold to Safeway 
Stores, Inc., and apparently others were sold to similar outlets, 
for resale at retail where there would be no opportunity for 
handling on consignment, a fact which is not consistent with 
Flaten’s testimony. 


Nothing which the respondent seeks to introduce in its petition 
for reopening would change the conclusions reached. On the con- 
trary, the respondent seeks to produce records which it claims 
will show that six of the cars were invoiced and paid for as U. S. 
No. 1—conclusive proof that the respondent sold six carloads of 
potatoes as U. S. No. 1 when they were not U. S. No. 1. The re- 
spondent claims that the formal nature of the proceeding took it 
by surprise, that it expected an informal prehearing conference, 
but that no adjournment or recess was asked for because it was 
expected that the maximum sanction would be 90 days suspen- 
sion at a time when business was slack. The respondent had 
ample opportunity to present its defenses before a hearing officer 
who made the trip to Grafton, North Dakota, from Washington, 
D. C., for such purpose. Respondent has presented no compelling 
reasons for the hearing officer to make another such trip and, at 
any rate, the respondent’s petition contains nothing which could 
change the outcome of the proceeding even if reopening were 
granted. The petition for reopening should be denied. In view of 
all the circumstances, however, a sanction of 90 days’ suspension 
should be ordered rather than revocation of the respondent’s 
license. 


ORDER 


The respondent’s license is suspended for a period of 90 days 
effective November 25, 1955. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4440) 
PACA Docket No. 5960. Decided November 10, 1955. 


Purchase and Sale on Delivered Basis—Damage in Transit 
—Responsibility of Seller—Rejection of Commodity with 
Reasonable Cause—Dismissal 


Where complainant sold and delivered a truckload of corn to respondent and 
respondent rejected the corn upon arrival which necessitated resale by J 
complainant at a loss, held, rejection was with reasonable cause since 
evidence indicates the corn was damaged in transit which is the responsi- 
bility of the seller and the complaint is dismissed. 


Purchase and Sale on Delivered Basis—Damage in Transit 
—Responsibility of Seller 


In a purchase and sale on a delivered basis, the seller guarantees that the 
commodity will be of the kind, grade, quality and condition specified in 
the contract upon arrival at the agreed destination and is also respon- 
sible for any damage in transit and for delivering the commodity free 
from such damage. 


Mr. Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed October 28, 1952, it is alleged that 
complainant sold respondent a truckload consisting of 800 cartons 
of prepackaged Grade A sweet corn for $1.80 per carton, deliv- 
ered, * * *, Complainant alleges, further, that corn of the kind, 
quality, and grade called for in the contract of sale was shipped 
in the manner agreed upon; that the truckload of corn was 
tendered to respondent at * * *, in compliance with the contract 
of sale; but that respondent failed, neglected, and refused to 
accept the shipment. Complainant alleges that it was obliged to 
resell the corn for respondent’s account from which resale the 
net sum of $152.17 was recovered, and that the difference between 
such recovery and the contract price is $1,287.83, for which 
amount an award of reparation is requested. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on February 7, 1953. Complainant was served with a copy of the 
report of investigation on February 9, 1953. 
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Respondent filed an answer on March 26, 1953. Respondent 
admits that it agreed to purchase the truckload of prepackaged 
sweet corn but states that it was agreed the shipment was subject 
to respondent’s inspection and acceptance upon arrival. Respond- 
ent alleges that the shipment failed to meet the specifications as 
agreed upon between the parties when received at destination and 
that the carrier failed to keep and maintain that degree of refrig- 
eration necessary to properly maintain the quality of the corn in 
transit. Respondent denies being indebted to complainant in any 
amount. 

An oral hearing was held at * * *, on November 2, 1954. The 
depositions * * * were received in evidence in complainant’s be- 
half, together with the oral testimony * * *. * * * testified for 
respondent. Both parties were represented by counsel at the 
hearing and submitted briefs. 


FINDINGS OF FACT 
1. Complainant is * * * whose post office address is * * *. 


2. Respondent, * * *. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 


3. On or about June 6, 1952, in the course of interstate com- 
merce, complainant contracted to sell respondent one truckload 
consisting of 800 cartons of Grade A prepackaged sweet corn, 
3 x 6 ears, 12 trays per carton, at the agreed price of $1.80 per 
carton, delivered Chicago, Illinois, for a total price of $1,440.00. 
It was agreed that the shipment was to be delivered at Chicago on 
June 12, 1952. 


4. On or about June 9, 1952, at 8 p.m., a lot of 800 cartons of 
prepackaged sweet corn was officially inspected at complainant’s 
warehouse at * * *, and certified as U. S. Grade A. The lot of corn 
was precooled to a temperature of approximately 32 degrees 
Fahrenheit and was loaded in a refrigerated truck on June 10, 
1952. On respondent’s instructions, the truckload of corn was 
tendered for delivery at the unloading dock of the * * *, at or 
about 8 a.m., June 12, 1952. 


5. At or about 8 a.m., June 12, 1952, an inspector employed 
by * * * inspected the load. Approximately 300 cartons in the 
rear half of the truck had shifted and the cartons were dis- 
arranged, with about 20 of them crushed or smashed. He reported 
this fact and that the kernels of corn were starchy and sticky. 
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* * * immediately notified respondent that the load was not 
acceptable and respondent, in turn, notified complainant that the 
shipment was rejected. 


6. A Federal inspection was made of the truckload of corn 
at 12:55 p.m., June 12, 1952. The certificate reads in pertinent 
part as follows: 

“Condition of load and containers: Through lengthwise load 
5 rows, 5 and 6 layers. Load disarranged with many cartons § 
on sides. In stack adjacent rear doors, cartons smashed out 
of shape. 

“Condition of pack: Packages and cartons well filled. 


“Temperature of product: At rear doorway top 47 deg. F., 
bottom 46 deg. F. 


“Condition: Kernels plump and milky. No decay. 


“Remarks: Inspection and certificate restricted to product § 
and lading in 2 accessible stacks adjacent rear doors and to 
top layer in remainder of load and at applicant’s request to 
condition only.” 


7. After attempting without success to place the corn with 
several other merchants to handle on consignment, complainant 
ordered his driver to place the shipment in cold storage, which 
was accomplished on June 13, 1953. Complainant resold the ship- 
ment during the following week for the net amount of $152.17. 


8. Formal complaint was filed on October 28, 1952, which was 
within 9 months after the accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant contends that the contract entered into by the 
parties was for the sale to respondent of 800 cartons of Grade A 
prepackaged sweet corn at $1.80 per carton, delivered * * *. Re- 
spondent admits that it agreed to purchase the corn at a delivered 
price but contends that there was no mention of a particular 
grade and that its purchase was subject to the inspection of the 
corn by * * *. From the evidence we conclude that the contract 
was for Grade A corn on a delivered basis, and that respondent’s 
purchase was not subject to the inspection and approval of the 
corn by * * *. An extended discussion of the evidence submitted 
by the parties on this issue is deemed unnecessary for the reason 
which will appear hereinafter. 
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In a purchase and sale on a delivered basis, the seller guaran- 
tees that the commodity will be of the kind, grade, quality, and 
condition specified in the contract on arrival at the agreed destina- 
tion. The seller is also responsible for any damage which may 
occur in transit and for delivering the commodity free from such 
damage. * * *, PACA Docket No. 2971, S. 2082. 

The evidence shows that the truck arrived at * * *, on the 
morning of June 12, 1952, and the contents were inspected * * *, 
an inspector of * * *, an inspector employed by respondent. * * * 
testified that in the visible rear half. of the load about 300 cartons 
were disarranged and that about 20 cartons were broken or 
crushed. The report which he prepared that morning states, in 
part: “Back of load badly disarranged, many cartons crushed 
and broken.” * * * testified that one-third of the load was badly 
disarranged. The certificate of the Federal inspection made at 
noon on June 12, 1952, corroborates their testimony. While the 
truck driver testified that the load was intact on arrival, the 
preponderance of the evidence shows that the load had shifted 
in transit to a considerable degree. 

Respondent rejected the shipment to complainant because of 
the condition of the load and also the condition of the corn. Since 
at least 20 cartons were crushed and worthless on arrival and at 


least 300 or more cartons were disarranged, with possible damage 
to the contents, it is concluded that respondent had reasonable 
cause for rejecting the shipment. Accordingly, the complaint 
should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 4441) 


TIFTON PRODUCE COMPANY v. A. W. BEEGEL. PACA Docket No. 
6277. Decided November 14, 1955. 


Contract of Purchase and Sale—Failure to Prove Alle- 
gations in Complaint—Consignment—Evidence—Failure 
to Pay Net Proceeds—Brokerage 


Where complainant alleged that he sold and delivered a carload of water- 
melons to respondent but respondent did not pay the purchase price and 
that respondent sold two other shipments of watermelons for complain- 
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ant’s account but charged 5% brokerage instead of $25 per car as 
agreed, held, on the basis of the evidence submitted, complainant failed 
to sustain the burden of proving respondent agreed to purchase the 
watermelons in the first shipment and respondent is not liable for the 
purchase price, but respondent’s failure to pay the net proceeds, from 
the sale of that shipment, to complainant is in violation of the act and 
reparation should be awarded complainant in the amount of the net 
proceeds due, With respect to brokerage, the complainant has failed 
to prove that a fee of $25 was agreed to or that that sum is the cus- 
tomary amount, or that the commission charged by respondent was 
unreasonable. 


Brokerage—Custom 


In the absence of an expressed agreement, a broker is entitled to recover the 
amount which his services are fairly and reasonably worth under the 
circumstances, or if there is a rate established by custom such rate will 
govern. 


Tifton Produce Company, of Tifton, Georgia, complainant, pro se. Mr. A. W. 
Beegel, of New York, New York. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed August 13, 1953, and the formal 
complaint was filed March 4, 1954. Complainant alleges that on 
or about June 27, 1953, he sold and delivered to respondent the 
watermelons in car ACL 18817 for the agreed price of $950, less 
freight of $314.15, or a net price of $635.85, which amount has 
not been paid. Complainant further alleges that respondent sold 
two carloads of watermelons, SAL 89064 and ACL 18274, at auc- 
tion for complainant’s account and charged 5 percent brokerage 
instead of $25 per car as agreed, or an excess brokerage of $57.53 
on the two cars. Complainant seeks an award of reparation in 
the total amount of $693.38. 

A copy of the report of investigation made by the Department 
was served upon complainant on May 22, 1954. Copies of the 
formal complaint and the report of investigation were served 
upon respondent on May 21, 1954. 


Respondent filed an answer on June 22, 1954, denying that he 
purchased the watermelons in car ACL 18817. He alleges that by 
express agreement with complainant he handled the sale of the 
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watermelons only as a broker on a consignment basis for com- 
plainant’s account. Respondent further alleges that he does not 
owe complainant any refund on the brokerage charged for han- 
dling the auction sales of cars SAL 89064 and ACL 18274 because 
5 percent is his usual brokerage and is also customary in trade 
practice. 

Although the amount in controversy exceeds $500 neither party 
requested an oral hearing. Accordingly, the issues are determined 
under the shortened method of procedure provided for in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant thereto, 
complainant filed an opening statement, respondent filed an 
answering statement and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, Homer L. Cartwright, is an individual doing 
business as Tifton Produce Company, whose address is Tifton, 
Georgia. 

2. Respondent is an individual, A. W. Beegel, whose address 
is 204 Franklin Street, New York, New York. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On or about June 22, 1953, complainant shipped car ACL 
18817 containing 825 Cannonball watermelons from Tifton, 
Georgia. On June 24, 1953, complainant ordered car ACL 18817 
diverted to respondent at Manhattan Produce Yards, New Jersey, 
and on the same day, by telegram, authorized respondent to sell 
the carload of watermelons for complainant’s account for $1,100 
f.o.b. Tifton, Georgia, or to best advantage. 


4. Car ACL 18817 arrived at Manhattan Produce Yards on 
June 27, 1953. That same day, respondent sold the watermelons 
to Weaver Fruit and Vegetable Company, Syracuse, New York, 
for $1,000 delivered Syracuse, and ordered the car diverted to 
the buyer. 


5. On June 27, 1953, complainant sent respondent an invoice 
for the carload of watermelons in the amount of $950, less freight 
of $314.15, or a net amount of $635.85. 


6. The watermelons in car ACL 18817 arrived at Syracuse on 
June 30, 1953. A federal inspection was made of the melons on 
July 1, 1953, and they were certified.as to condition as follows: 

“Approximately 90% of melons show decay, chiefly Stem End 
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Rot in advanced stages, some confined to Stems or small 
areas around stems; remainder melons fresh and firm.” 


7. On July 1, 1953, Weaver Fruit and Vegetable Company 
notified respondent by telegram of the condition of the melons 
and requested other disposition. On July 1, 1953, respondent 
relayed this information by telegram to complainant. In a further 
exchange of telegrams complainant refused to give any instruc- 
tions for disposition and insisted upon payment of his invoice. } 
On July 2, 1953, respondent authorized Weaver Fruit and Vege- 
table Company to sell the melons for the account of whom it may 
concern and complainant was so advised. 


8. Weaver Fruit and Vegetable Company sold 577 merchant- 
able melons between July 3 and July 6, 1953, for net proceeds of 
$94.31. The remaining 248 melons were decayed and abandoned 
to the carrier. An account sales and a check for the net proceeds 
were received by respondent. 


9. On June 27, 1953, respondent sold the watermelons in car 
SAL 89064 on the New York Fruit Auction in New York, New 
York, for complainant’s account. This carload had been shipped 


from Tifton, Georgia. The gross proceeds realized were $1,008.97 
and the expenses were $316.66 for freight, $3.50 for inspection 
and $50.45 for respondent’s commission of 5 percent. Respondent 
sent complainant an accounting together with a check for the net 
proceeds of $638.36 which complainant accepted. 


10. On June 29, 1953, respondent sold the watermelons in 
car ACL 18274 on the New York Fruit Auction for complainant’s 
account. This carload had been shipped from Tifton, Georgia. The 
gross proceeds were $1,141.61 and the expenses were $332.18 for 
freight, $3.50 for inspection, and $57.08 for respondent’s com- 
mission of 5 percent. Respondent sent complainant an accounting 
together with a check for the net proceeds of $748.85 which 
complainant accepted. 


11. There was no express agreement between complainant and 
respondent as to the commission to be charged by respondent for 
selling the melons in cars SAL 89064 and ACL 18274. Respond- 
ent’s customary charge for selling carloads of watermelons was 
5 percent of the gross proceeds. 


12. The informal complaint was filed August 13, 1953, which 
was within 9 months after the alleged causes of action accrued. 
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CONCLUSIONS 


The transaction with respect to the watermelons in car ACL 
18817 was initiated when complainant sent to respondent on 
Wednesday, June 24, 1953, the following telegram: 

“ACL 18817 GEORGIA USONE CANNONBALL 804 34S 
SELL FOB TIFTON $1100 OR OTHERWISE BEST AD- 
VANTAGE. DIVERTED TO YOU MANHATTAN FROM 
POTOMAC SHIPPED MONDAY.” 


There is no dispute that this telegram authorized respondent 
to sell this carload of melons for complainant’s account. On June 
27, 1953, the day the carload arrived at Manhattan Produce 
Yards in New Jersey, H. L. Cartwright, the complainant herein, 
and Murray Whitman, representing respondent, engaged in a 
telephone conversation. The issue joined by the pleadings is 
whether the original consignment transaction was superseded in 
this conversation by a contract for the sale by complainant and 
the purchase by respondent of the carload of watermelons. 

In the formal complaint, which is signed and sworn to by H. L. 
Cartwright, it is alleged that complainant sold the melons to 
respondent, after arrival and inspection, at the agreed price of 
$950, less freight to Manhattan Produce Yards, New Jersey, in 
the amount of $314.15, or a net price of $635.85. 

Complainant’s statement in reply, which is also signed and 
sworn to by Cartwright, reads in part as follows: 

“Whitman phoned us June 27th, 11:30 a.m. Saturday, stating 
that although he was offered less at Auction, that we could 
invoice Beegel for $950.00 less freight to Manhattan if satis- 
factory. We accepted his offer and invoiced accordingly. 
Nothing was said about his diverting to Syracuse for our 
account and on any terms. We heard nothing of Beegel’s 
price of $1,000.00 to Syracuse until after arrival at Syracuse 
and Beegel’s customer complained to him. Whitman stated 
in phone conservation June 27th, that the melons were in 
good condition.” 

In respondent’s answering statement A. W. Beegel states under 
oath that respondent did not purchase the melons in car ACL 
18817 and that since he could not get the auction price complain- 
ant expected, he sold and diverted the carload of melons with 
complainant’s prior permission, knowledge, and consent on the 
basis of $1,000 delivered Syracuse. Beegel further states that he 
has never purchased a carload of melons and that he has always 
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acted as a broker. Although respondent did not submit the affi- 
davit of Whitman, it appears from the report of investigation 
that an investigator of the Department discussed the informal 
complaint with Beegel and Whitman on October 14, 1953, at 
which time they denied purchasing the melons from complainant. 


The various affidavits of Cartwright do not establish that Whit- 
man expressly agreed to purchase the melons on behalf of 
respondent. Cartwright merely avers in general that Whitman 
purchased the melons. On the basis of the wording of these affi- 
davits and various letters written by complainant to respondent 
and the Department, the impression is gained that complainant 
believed a sale to respondent resulted from some conduct or action 
by the respondent, rather than an express promise to purchase. 
This seems to be the position taken by complainant in a letter 
to respondent dated July 7, 1953. This letter, which is inconsistent 
with an oral agreement of purchase and sale, reads in part as 
follows: 

“We are afraid, Mr. Beegel, that you placed too much trust 
in your customer and that by billing him for $1000.00, you 
would make $50.00 on the deal. 

“Of course that was your privilege, but since you elected to 
do this, diverted to him and bill to him, instead of requesting 
us to divert and draw on him for $1000.00 and allow you 
$25.00 brokerage, do not think that you have any claim 
through the U.S.D.A.” 


On the basis of the evidence submitted, it is concluded that 
complainant has failed to sustain the burden of proving that 
respondent agreed to purchase the watermelons in car ACL 
18817. Furthermore, it is concluded that, under the circumstances 
of this case, neither the diversion of the car by respondent nor 
his invoicing of the buyer changed the transaction from a con- 
signment to a purchase and sale. Such acts by respondent, even if 
done contrary to complainant’s instructions, would at most be a 
breach of the consignment agreement. 


The next question concerns the amount of commission respond- 
ent was entitled to charge for selling the watermelons in cars SAL 
89064 and ACL 18274 for complainant’s account. Cartwright 
states in the statement in reply that he told Whitman before any 
of the cars were sold that complainant would allow $25 per car 
commission. Beegel states that he did not agree on $25 per car 
brokerage; that no fixed brokerage was mentioned; and that he 
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understood the brokerage would be 5 percent, the same as he 
charged on other watermelon sales. 


As far as the record shows, the first contact between the parties 
concerning cars SAL 89064 and ACL 18274 was complainant’s 
telegram to respondent dated June 25, 1953. In this telegram 
complainant authorized respondent to sell the two carloads for 
complainant’s account. Neither in this telegram, complainant’s 
telegram of June 24 concerning car ACL 18817, nor in any sub- 
sequent telegrams sent by complainant prior to the sale of the 
shipments by respondent, is any mention made as to the rate of 
respondent’s commission. There is no evidence showing that 
respondent had sold any watermelons for the account of com- 
plainant prior to those involved in this proceeding. It is concluded 
that no specific rate of commission was agreed upon by the parties. 


In the absence of an express agreement fixing the rate or 
amount of compensation, a broker or commission merchant is 
entitled to recover the amount which his services were fairly and 
reasonably worth under the circumstances. T77-State Sales Agency 
v. F. W. Riley Co., PACA Docket No. 1784, S. 1224. If there is a 
rate of compensation established by usage or custom, such rate 
will govern. Leach Brokerage Co., Inc. v. Ridgeley Canning Co., 
10 A.D. 1520. 


Respondent has submitted 26 account sales of watermelons 
sold by him during June, July, and August 1953, for the account 
of various southern shippers other than complainant. In these 
transactions, respondent charged 5 percent of the net auction 
price, or $25 per car, whichever was higher. In the report of 
investigation made by the Department, it is stated that one 
distributor of watermelons in New York City said that the usual 
brokerage was $25 per car, but some were as low as $15 per car. 
Another said that in most instances the charge is $25 per car 
with some at $35 and that a charge of 5 percent is made only in 
jobbing sales. 

In our opinion, the evidence is not sufficient to establish that 
there was a customary rate of commission for the handling of 
watermelons or that the commission of 5 percent charged by 
respondent was unreasonable. 


The evidence shows that at respondent’s request the melons in 
car ACL 18817 were sold by Weaver Fruit and Vegetable Com- 
pany for net proceeds of $94.31. An account sales and a check for 
the net proceeds were sent to respondent. Complainant denies 
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that it received an accounting from respondent. There is no 
evidence that respondent sent an accounting to complainant or 
paid over the net proceeds. Respondent’s failure to pay com- 
plainant the net proceeds is in violation of section 2 of the act. 
Reparation should be awarded complainant in the amount of 
$94.31, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this ‘decision, respondent shall 
pay to complainant, as reparation, $94.31, with interest thereon 
at the rate of 5 percent per annum from August 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4442) 


MICHAEL-SWANSON-BRADY PRODUCE COMPANY v. M. DUNN & 
CoMPANY. PACA Docket No. 6574. Decided November 15, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Headnotes in 14 A.D. 940, applicable here. 


Damages—Default 


Where potatoes were sold on the basis that a certain percentage of them 
would grade U.S. No. 1 at destination and inspection upon delivery dis- 
closed that there was a breach of this contract specification, the pur- 
chaser is entitled to damages, but where the purchaser failed to answer 
the complaint or submit evidence of any such damage, no damages are 
awarded, 

Michael-Swanson-Brady Produce Company, of Moorhead, Michigan, com- 
plainant, pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended ‘(7 U.S.C. 499 a et seq.). 
Complainant filed two informal complaints on February 21, 1955, 
and two formal complaints on June 22, 1955. In each complaint 
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complainant seeks to recover an award of reparation in the 
amount of the alleged balance of the purchase price of a carload 
of potatoes sold and delivered to respondent in October 1954. 


A copy of the report of investigation made by the Department 
as to both carloads was served upon complainant on July 22, 1955. 
A copy of the report of investigation and a copy of each of the 
two formal complaints were served upon respondent on July 
21, 1955. 

At the time of service of the formal complaints, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice (7 CFR 47.8(c)), failure 
to file an answer would constitute an admission of the facts 
alleged in the complaints. Notwithstanding such notice, respon- 
dent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Michael-Swanson-Brady Produce Company, 
is a corporation whose address is P. O. Box 485, Moorhead, 


Minnesota. 


2. Respondent, M. Dunn & Company, is a partnership com- 
posed of Fred Dunn, Edward Dunn and Victor Dunn whose 
address is 140 12th Street, Detroit, Michigan. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On or about October 26, 1954, in the course of interstate 
commerce, complainant contracted to sell to respondent one car- 
load of 450 100-pound sacks of Cobbler potatoes, 88% U.S. No. 1, 
Size A, at $2 per sack delivered Detroit, Michigan, or a total 
amount of $900. Pursuant to this contract, complainant diverted 
car SFRD 36079 to respondent at Detroit, Michigan, on October 
26, 1954. This car had been shipped by complainant from Karl- 
stadt, Minnesota, on October 21, 1954. The 450 sacks of potatoes 
in this car were officially inspected at shipping point on October 
20, 1954, and were certified as ““U. S. Commercial—Size A, aver- 
age 88% U.S. No. 1 quality.” On arrival of the potatoes at Detroit, 
Michigan, they were officially inspected on October 30, 1954, and 
certified as grading 87% U.S. No. 1, Size A. Respondent accepted 
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the potatoes at Detroit, Michigan, and paid the freight, including 
federal tax, in the total amount of $477.41, thereby reducing the 
purchase price to $422.59. Of this amount respondent has paid 
$287.59, leaving a balance due by respondent to complainant of 
$135. 


4. On or about October 26, 1954, in the course of interstate 
commerce, complainant contracted to sell to respondent one car- 
load of 450 100-pound sacks of Cherokee potatoes, U. S. No. 1, 
Size A, at $2.25 per sack delivered Detroit, Michigan, or a total 
amount of $1,012.50. Pursuant to this contract, complainant 
diverted to respondent at Detroit, Michigan, car FGEX 34290 
which had been shipped on October 26, 1954, from Halstad, 
Minnesota. The potatoes in this car were officially inspected at 
Halstad, Minnesota, on October 26, 1954, and were certified as 
grading U. S. No. 1, Size A. On arrival of the car at Detroit, 
Michigan, respondent accepted the potatoes, and paid the freight, 
including federal tax, in the total amount of $449.60, thereby 
reducing the purchase price to $562.90. Of this amount respon- 
dent has paid $450.40 leaving a balance due by respondent to [| 
complainant of $112.50. 


5. There is due and owning to complainant from respondent 
a balance of $247.50, no part of which has been paid. 


6. The formal complaints were filed June 22, 1955, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaints constitutes an omission of the facts alleged in the com- 
plaints, as provided in the rules of practice (7 CFR 47.8(c) ). 


The two carloads of potatoes involved in the proceeding were 
each sold by complainant to respondent on a delivered Detroit, 
Michigan, basis. As provided by section 46-24(p) of the regula- 
tions (7 CFR 46.24(p)), this basis of sale required complainant 
to deliver at Detroit potatoes of the quality specified in the con- 
tracts. The contract set forth in Findings of Fact No. 3, specified 
potatoes at 88% U.S. No. 1 quality. On October 30, 1954, the 
potatoes shipped under this contract were Federally inspected 
at Detroit, Michigan, and were certified to be 87% U.S. No. 1, 
Size A, or only 1% below contract specifications. To this extent 
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there was a breach of contract on the part of complainant. By 
accepting the shipment respondent became liable for the purchase 
price, subject to its right to prove damages, if any, resulting 
from complainant’s breach. Respondent has not availed itself of 
the opportunity to present evidence of any such damage. We 
therefore conclude that respondent is obligated to pay complain- 
ant the $135 unpaid balance of the purchase price of this carload 
of potatoes. 

The contract set forth in Findings of Fact No. 4, specified U. S. 
No. 1 grade. The potatoes in car FGEX 34290 were officially 
inspected at Halstad, Minnesota, on October 26, 1954, prior to 
shipment, and were certified as grading U. S. No. 1, Size A. No 
official inspection of the potatoes was made at Detroit, Michigan. 
However, they were inspected there on October 31, 1954, by the 
Independent Perishable Inspection Bureau of Detroit, Michigan, 
whose report states “Firm and crisp. 12% of bags show wet spots 
due to 0 to 2% average less than 1% decay.” On the basis of this 
report the potatoes were U.S. No. 1 grade since the U. S. stand- 
ards for potatoes (7 CFR 51.1543) allow a tolerance for U.S. No. 
1 grade of 1 percent for Soft Rot or Wet Breakdown. It is con- 
cluded that the potatoes in this car were in accordance with the 
grade specified in the contract, and, therefore, respondent is 
liable to complainant for the unpaid balance of the purchase price 
in the amount of $112.50. 

Respondent’s failure to pay to complainant the balance of the 
' purchase prices of the two carloads of potatoes is in violation of 
| section 2 of the act. Complainant should be awarded reparation 

in the amount of $247.50, with interest, and the facts should be 
published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $247.50, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4443) 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU, AS- 
SIGNEE v. LEON TULIN. PACA Docket No. 6567. Decided No- 
vember 15, 1955. 


Failure to Pay Balance of Purchase Price of Produce— 
Time for Filing Complaint—Default 


Where complainant, as assignee of several dealers, filed a complaint to 
recover the balance of the purchase prices of produce sold to respondent 
by said dealers, and the respondent failed to file an answer to the 
complaint, held, respondent’s failure to answer constitutes an admission 
of the allegations of the complaint and a waiver or oral hearing; and 
reparation is awarded complainant for the balance due on accounts with 
respect to which the complaint was filed within the limitation period of 
nine months after accrual of the causes of action. 


Jurisdiction of Secretary—Time for Filing Complaint 


The Secretary is without jurisdiction over transactions involving the sale in 
interstate commerce of perishable agricultural commodities if the com- 
plaint is not filed within nine months after accrual of the cause of action. 


Application of Part Payment on Several Purchases 


Where complainant has made several sales of produce at various times to 
respondent, and respondent has made only part payment thereon with 
no mention by either party as to which debt or debts the payments 
should apply, held, such payments are applied in a way most beneficial 
to complainant-creditor, i.e., to the oldest obligations. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended ‘(7 U.S.C. 499 a et seq.). 
A formal complaint was filed on June 8, 1955. Complainant, as 
assignee of 31 produce merchants, seeks an award of reparation 
in the amount of $5,090.62, which is alleged to be the balance of 
the purchase price of produce sold to respondent during August, 
September and October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on July 18, 1955. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit and Collection 
Bureau, is the assignee of 31 produce merchants listed below in 
Finding of Fact No. 8. Complainant’s address is Fruit Trade 
Building, Dock and Granite Streets, Philadelphia 6, Pennsylvania. 


2. Respondent is an individual, Leon Tulin, whose address is 
830 W. Race Street, Pottsville, Pennsylvania. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. In the course of interstate commerce and by oral contracts 
on the dates shown below, complainant’s assignors at Philadel- 
phia, Pennsylvania, sold and delivered to respondent in original 
packages various perishable agricultural commodities which had 
moved in interstate commerce to Philadelphia, covered by invoices 
totaling $5,068.62: 


Assignor Date Sold 1954 Amount 


Yeckes-Eichenbaum of 

Phila., Inc. Sept. 9, 10 $ 125.00 
S. & D. Wolfe Co. Aug. 30 73.75 
John Vena, Inc. Aug. 31, Sept. 2 42.75 
A. Vassallo, Inc. Aug. 30, 31, Sept. 1, 2, 3, 7, 9, 10, 13 469.30 
F, A. Urie & Co. Aug. 30, 31, Sept. 3, 7, 8, 9, 10, 18 223.25 
John Taxin Co, — Aug. 30, Sept. 13 141,25 
Wm. B. Tanzola Aug. 30, 31, Sept. 1, 2, 3 133.75 
Steigman & Edwards Sept. 3, 7 49.50 
Smith & Jaus Co. Sept. 3 3.75 
H, Rothstein & Sons Sept. 1 48.75 
Jesse Pitt & Co. Aug. 31, Sept. 1, 2, 3, 7, 8, 9 432.00 
Pinto Bros. Aug. 30, 31, Sept. 1, 9, 10, 13 63.60 
Nelson Bros. Aug. 30, 31, Sept. 1, 3, 7, 8, 10, 13 589.10 
John C. Moritz Co. . 8, 9, 10, 18 29.50 
Messina & Gramigna Aug. 31, Sept. 1, 2, 8, 9, 10 252.00 
Samuel P. Mandell Co. . 30, Sept. 1, 2 251.75 
M. & K. Fruit & Produce 

Co., Ine. . 31, Sept. 8, 10, 13 170.00 
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Assignor Date Sold 1954 Amount 
M. & C. Produce Co., Inc. Aug. 30, Sept. 7, 8, 9 325.50 
Lerro & Bozzelli Sept. 1 11.32 
Liberta & Kaleck Sept. 1, 2, 3, 8, 9, 10 181.00 
Jones & Tanzola Aug. 31, Sept. 1, 2, 3, 7, 10 72.75 
Jack Klein Sept. 1, 2, 3, 7, 8, 9, 10 634.50 
Hunter Bros. Aug. 30, Sept. 7, 8, 13 42.25 
Hudis Produce Co. Sept. 3 50.00 
H. R. Hindle & Co. Aug. 30, Sept. 2, 7, 8, 9, 10, 18 126.25 
Harry Goldberg Aug. 30, Sept. 7, 9, 13 217.90 
Glasgow & Maiuro Aug. 30, Sept. 7, 8, 9 34.75 
Max Feldbaum & Sons Aug. 30 54.75 
Eastlack & Share Sept. 1, Oct. 9 22.25 
John Di Giacomo Sept. 3, 13 29.25 
Angelo Di Giacomo Aug. 30, 31, Sept. 3, 8, 9, 10 167.15 


Total $5,068.62 


4. Produce meeting the specifications of the foregoing con- 
tracts was delivered by complainant’s assignors to respondent at 
Philadelphia, Pennsylvania. Respondent accepted the produce in 
compliance with said contracts of sale and made no complaints 
with respect thereto. 


5. Respondent has not paid complainant or its assignors any 
part of the balance of the total purchase price of the produce 
involved in the proceeding. 


6. A formal complaint was filed on June 8, 1955, which was 
within 9 months after the various causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CRF 47.8(c)). 


The invoice of H. Rothstein & Sons includes an item of $90.00 
for cantaloupes sold to respondent on August 16, 1954. With 
respect to this item, the complaint was not filed within 9 months 
after accrual of the cause of action, as provided by the act. How- 
ever, for reasons hereinafter stated, it is considered that all except 
$20.00 of this obligation has been settled. The invoice shows that 
respondent remitted to H. Rothstein & Sons the sum of $70.00, 
and neither party apparently specified the particular item against 
which the payment should be credited. The invoice merely shows 
$70.00 “‘paid on account.” 





Amount 
325.50 
11.32 
181.00 
72.75 
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42.25 
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126.25 
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34.75 
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29.25 
167.15 
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It is a general rule of law that when neither the debtor nor the 
creditor reasonably exercises his power to apply a payment to 
one of several debits, the law will apply the payment in a way 
most beneficial to the creditor. Page v. Wilson, 150 Pa. Super. 427, 
28 A. 2d 706 (1942). Restatement, Contracts § 387, 394 (1932). 
When the security is the same, the State and Federal rule is to 
apply the payment to the oldest obligation. Standard Surety & 
Casualty Co. v. United States, 154 F. 2d 335 (10th Cir. 1946). 
Following the above rule, we find that the $70.00 payment made 
by respondent is applicable to the $90.00 item for cantaloupes 
purchased on August 16, 1954. The balance of that item, or 
$20.00, must be disallowed for lack of jurisdiction. For the same 
reason, a $2.00 item listed on the invoice of H. R. Hindle & Co., 
for onions sold to respondent on August 27, 1954, is also dis- 
allowed. 

Respondent’s failure to make full payment promptly to com- 
plainant or its assignors is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$5,068.62, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $5,068.62, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4444) 


Dow-JENKINS SHIPPING Co., INC. v. FLAVOR RIPE BANANA COM- 
PANY. PACA Docket No. 6548. Decided November 16, 1955. 


Failure to Pay Balance of Purchase Price of Bananas— 
Default 


Headnotes in 14 A.D. 950, applicable here. 


Dow-Jenkins Shipping Co., Inc., of Jacksonville, Florida, complainant, pro se. 
Mr, A. D. McCollum, Presiding Officer. 


Decisions by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


An informal complaint was filed on March 9, 1955, and the formal 
complaint was filed on August 17, 1955. Complainant seeks an 
award of reparation in the amount of $509, which is alleged to 
be the unpaid balance of the purchase price of a truckload of 
bananas sold and delivered to respondent in November 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on August 25, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on August 27, 1955. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Dow-Jenkins Shipping Co., Inc., is a cor- 
poration whose address is 627 East Bay Street, Jacksonville, 
Florida. 


2. Respondent is an individual, Ben Abrams, doing business 
as Flavor Ripe Banana Company, whose address is Stall 78, 
Dade County Farmers’ Market, Miami, Florida. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On or about November 10, 1954, in the course of foreign 
commerce, complainant sold to respondent 183 boxes of bananas 
weighing 13,820 Ibs. at $5 per cwt., and 18 boxes of bananas at 
$1 per box, or a total of $709, f.o.b. the wharf at Miami, 
Florida. 


4, Bananas received by complainant in foreign commerce 
and meeting the specifications of the foregoing contract were 
delivered to respondent at Miami, Florida, and respondent ac- 
cepted the bananas and made no complaint with reference thereto. 
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5. The purchase price of the 201 boxes of bananas is $709. 
Respondent has paid $200, leaving a balance due complainant 
by respondent of $509. 


6. The informal complaint was filed on March 9, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
compliant constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 201 boxes of bananas is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $509, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $509, with interest thereon at 
the rate of 5 percent per annum from December 1, 1954, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4445) 
PACA Docket No. 6213. Decided November 16, 1955. 


Contract of Purchase and Sale—New Agreement— 
Evidence—Dismissal 


Where complainant sold peaches to respondent, who rejected them upon 
arrival claiming that they were decayed, but where the parties entered 
into a new agreement which provided that respondent sell the peaches 
for complainant’s account and complainant alleged that the new agree- 
ment contained a provision requiring respondent to furnish proof of the 
condition of the peaches, held, the evidence submitted failed to sustain 
the allegation that the new agreement contained a provision requiring 
respondent to prove the condition of the peaches and since respondent has 
paid over the net proceeds, the complaint should be dismissed. 


Mr. Cloyd L. Stewart, Presiding Officer. 
Decisions by Thomas J. Flavin, Judicial Officer 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 979 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 12, 1953. Complainant 
seeks an award of reparation in the amount of $1,107.83, which 
is alleged to be the balance of the purchase price of two carloads 
of peaches sold to respondent on July 1, 1953. 


A copy of the complaint was served upon respondent on 
February 23, 1954, together with a copy of the report of investi- 
gation prepared by the Department. A copy of the report of 
investigation was served upon complainant on February 20, 
1954, 


On March 15, 1954, respondent filed an answer alleging that 
it found the two carloads of peaches on arrival to be infested 
with Brown Rot; that respondent notified complainant’s broker 
of the condition of the peaches and requested diversion else- 
where; and that complainant’s broker subsequently advised re- 
spondent that complainant had authorized respondent to handle 
the peaches on consignment. Respondent further alleges that 
the peaches were sold for net proceeds of $1,762.17, and that 
this amount, which has been accepted by complainant, is all 
complainant is entitled to receive. 


An oral hearing was held * * * October 22, 1954, at 
which complainant was represented* * *, and respondent 
was represented * * *. Complainant filed proposed findings 
of fact, conclusions, and order, and a brief. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose post 
office address * * *, 


* 


2. Respondent, * * *, is owned and operated 
At the time of the transaction involved therein, respondent was 
licensed under the act. 


3. On or about July 1, 1953, in the course of interstate com- 
merce, complainant and respondent entered into a contract for 
the sale by the complainant to the respondent of two carloads 
of U. S. No. 1, defuzzed, early Elberta peaches, containing 1,400 
standard boxes each, at an agreed price of $1 per box f.o.b. 
* * * plus $35 per car precooling, for a total purchase price 
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of $2,870. The contract is evidenced by a broker’s Standard 
Memorandum of Sale issued * * *, which represented both 
parties in the transaction. 


4. On or about July 1, 1953, two carloads of peaches, PFE 
6057 and SFRD 12567, meeting contract specifications, were 
shipped by complainant to respondent. The shipments arrived 
* * * at or about 5:15 p.m., July 6, 1953, and the cars were 
placed at respondent’s unloading platform or dock at or about 
11:30 a.m., July 7, 1953. Respondent was notified of the arrival 
during the morning of July 7, 1953. 


5. At or about 6 p.m., July 8, 1953, * * *, of the 
. * informed * * * of complainant company, by long 
distance telephone, that his inspection of the peaches showed 19 
percent bruising and 19 percent Brown Rot, and that respondent 
had reported the peaches contained about 35 percent Brown Rot. 
Tress authorized respondent to sell the two carloads of peaches 
for complainant’s account. 


6. Respondent sold both carloads of peaches on July 9 and 10, 
1953. The gross proceeds from SFRD 12567 were $1,767.50. 
Respondent deducted $265.13 for commission, and $665.67 for 
the freight charges paid, leaving net proceeds of $836.70. The 
gross proceeds from PFE 6057 amounted to $1,884.75. Re- 
spondent deducted $282.71 for commission and $676.57 for the 
freight charges paid, leaving net proceeds of $925.47. On July 25, 
1953, respondent mailed complainant a complete accounting to- 
gether with a check for the total net proceeds in the amount of 
$1,762.17. 


7. The formal complaint was filed on October 12, 1953, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The primary dispute in this proceeding concerns the contract 
entered into by the parties after the arrival of the two carloads 
of peaches * * *, on the evening of July 6, 1953. In the 
formal complaint, complainant alleges that at about 6 p.m. July 8, 
1953, the broker * * *, sales manager of complainant, and 
said respondent had rejected both carloads of peaches because 
they contained about 35 percent Brown Rot. It is further alleged 
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that * * * agreed to have respondent handle the peaches 
for complainant’s account if they were in the condition described 
and provided that respondent would furnish an acceptable in- 
spection report from the railroads, government, or such other 
unbiased report as would definitely evidence the actual condition. 
It is complainant’s position that respondent failed to furnish the 
required information concerning the condition of the peaches and, 
therefore, respondent is liable for the original contract price, 
less the net proceeds remitted by respondent. Respondent alleges 
in its answer * * * had authorized respondent to handle 
the peaches on consignment and that respondent was not given 
to understand that it would have to furnish complainant with 
inspection reports evidencing the condition of the peaches on 
arrival. 


* %* * testified by way of deposition * * * telephoned 
him at home at 6 p.m., July 8, 1953, and said that the two car- 
loads had arrived on July 7; that his personal inspection showed 
19 percent heavy bruising and 19 percent Brown Rot all through 
the doorway; that respondent reported 35 percent Brown Rot; 
and that respondent wanted to reject both carloads. According 
* * * he agreed to stand behind the cars with the under- 


standing respondent would fully protect complainant by securing 
proper evidence of the claimed condition. 


* %* *, respondent’s manager, testified that on the after- 
noon of July 8, 1953, respondent’s warehouse foreman,’ * * *, 
advised him the two carloads of peaches were showing trouble 
and that he inspected the two carloads * * * and found 
considerable Brown Rot in SFRD 12567 and PFE 6057. * * * 
testified further that he then advised Peters by telephone of the 
condition of the peaches, and asked him to call complainant and 
request a diversion of the peaches to larger market where they 
could be disposed of quickly. The witness continued * * * 
subsequently telephoned him and said: * * * does not feel 
he can divert these cars to advantage and would like to have you 


handle them to the best of your ability.” 

Although * * * was not called to testify at the oral hear- 
ing, the report of investigation contains a letter which he wrote 
to the Department giving his recollection of his conversation with 
* * *, This letter reads in pertinent part as follows: 

“In that conversation, I was told that naturally he did not 
have any of his papers or files at home, that they did have 
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faith in the * * * , were sure they could not do any 
better in any other market, therefore forme to get * * * 
to go ahead and do the best possible with the cars and that 
they would back us up.” 

At the oral hearing complainant’s representative * * * of- 
fered in evidence a memorandum written * * * at the 
time of his telephone conversation * * *. This memorandum 
which was received in evidence reads as follows: 


“Decay and brown, R. D. 12567, in here yesterday. 6057 in 
here yesterday. Hitting about 35 percent brown rot, by 
* * *, Personal inspection * * *: 19 percent heavy 
bruise and 19 percent brown rot. All the way through door- 
way inspection. Hot car, dead ripe. Thirty five percent 
brown rot, found * * *. Turned both cars down; flat 
rejection. Agreed to stand behind the cars.” 


It is noted that neither the letter written * * * the memo- 
randum written * * * mention the proviso claimed by 
complainant, i.e., the furnishing by respondent to complainant 
of proof of the condition of the peaches. On the basis of the 
evidence submitted it is concluded that the parties entered into a 
new contract after arrival of the carloads of peaches whereby 
respondent was to sell the peaches for complainant’s account 
and that such contract did not contain a condition requiring 
respondent to furnish to complainant proof of the condition 
of the peaches. 


The evidence shows that respondent sold the peaches for 
complainant’s account; that the sale by respondent was promptly 
made for the best price obtainable; and that the net proceeds 
have been paid to complainant. Accordingly, the complaint should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 4446) 


Z. R. HALLOCK Co. v. S. S. SAWYER. PACA Docket No. 6234. De- 
cided November 18, 1955. 


Rejection of Commodity Without Reasonable Cause— 
Terms of Contract—Suitable Shipping Condition—Evi- 
dence—Resale Expenses—Damages 


Where complainant sold potatoes to respondent to be delivered at Brooklyn 
pier August 31, for shipment to Cuba, and respondent rejected them 
when delivered on that date, causing complainant to suffer a loss on 
resale and respondent’s defense was that the potatoes were harvested 
too soon and not in suitable shipping condition but no evidence was 
introduced to show that the agreement specified a harvesting date and 
the evidence submitted was insufficient to prove the potatoes were unfit 
for export to Cuba, held, respondent has failed to sustain his defense 
and the rejection of the potatoes was without reasonable cause and in 
violation of the act and complainant’s damages amount to the difference 
between the contract price and the resale proceeds plus the resale 
expenses of receiving, reloading and cartage. 


. Solomon Raffe, of Riverhead, New York, for complainant. Mr. S. S. 
Sawyer, of Jacksonville, Florida, respondent, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 25, 1954, complainant seeks 
to recover reparation of $1,641.46, which sum is alleged to be the 
amount of damages sustained as a result of respondent’s unlawful 
rejection of 2,675 sacks of potatoes sold and tendered for delivery 
by complainant to respondent. Copies of the formal complaint and 
of the Department’s report of investigation were served by regis- 
tered mail upon respondent on April 5, 1954. A copy of the 
Department’s report of investigation was served by registered 
mail upon counsel for complainant on the same date. 


Respondent failed to file an answer to the formal complaint 
within the twenty-day period of time required by the rules of 
practice. On June 4, 1954, respondent filed a motion to set aside 
its default and for leave to file an answer. Copies of the motion 
and of respondent’s proposed answer were served upon counsel 
for complainant, and objections thereto were filed on June 18, 
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1954. By order dated November 2, 1954, the presiding officer 
granted respondent’s motion to reopen after default, and respond- 
ent’s answer was accepted for filing. In its answer, respondent 
denied liability on the grounds that the potatoes tendered were 
not harvested on the date required by the contract; and, further, 
that the potatoes tendered for delivery were not in suitable condi- 
tion for shipment to Cuba. 


Although the amount involved herein is more than $500, neither 
party requested an oral hearing. Therefore, evidence was sub- 
mitted in accordance with the shortened method of procedure. 
Complainant requested that its complaint and exhibits be con- 
sidered as its opening statement. Respondent requested that its 
answer be considered as its answering statement. Complainant 
filed a reply in the form of an affidavit executed by Z. R. Hallock, 
Jr. 


FINDINGS OF FACT 


1. Complainant, Z. R. Hallock Co., is a partnership composed 
of Z. Ralph Hallock and Z. Ralph Hallock, Jr., whose post office 
address is Jamesport, New York. 


2. Respondent is an individual, S. S. Sawyer, whose post office 
address is Box 6513, Jacksonville, Florida. At the time of the 
transaction involved herein, respondent was licensed under the act. 


3. On or about August 27, 1953, contemplating the shipment 
of the commodity in the course of foreign commerce, the parties 
entered into an oral agreement for the sale by complainant to 
respondent of 3,000 100-lb. sacks of Pontiac potatoes, U.S. No. 1, 
Size A, 2-inch minimum, at an agreed price of $1.59 per cwt., for 
a total purchase price of $4,770.00, delivered shipside at Cuban- 
American Lines, Brooklyn, New York, for shipment to Havana, 
Cuba. It was further agreed that complainant would start deliver- 
ing the potatoes on Monday, August 31, or Tuesday, September 1, 
1953, to the Cuban-American Lines, Sealand Terminal, Brooklyn, 
c/o Barr Shipping Company for the S.S. Waldeck, sailing from 
Brooklyn on Thursday morning, September 3, 1953. 


4, On or about Sunday evening, August 30, 1953, or Monday 
morning, August 31, 1953, complainant caused to be available at 
the designated terminal eight truckloads of potatoes. One truck- 
load of the potatoes was rejected because of condition and was 
returned to shipping point. The remaining seven truckloads of 
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potatoes, constituting 2,675 100-lb. sacks, were unloaded from 
the trucks and placed on the pier between the hours of 8 a.m. and 
4:36 p.m. on Monday, August 31, 1953. All the 2,675 sacks of 
potatoes had been dug on Thursday or Friday of the preceding 
week, and had been inspected at Riverhead or Calverton, New 
York, on Saturday, August 29, 1953. As evidenced by inspection 
certificates issued jointly by the United States and the State of 
New York Departments of Agriculture on that date, the potatoes 
graded U.S. No. 1, Size A, 2-inch minimum. 


5. At about 8:30 a.m. on August 31, 1953, respondent by tele- 
phone requested complainant to postpone delivery of the potatoes 
until the middle of the week because of the extremely high tem- 
peratures prevailing, and also requested complainant to guarantee 
the condition of the potatoes on arrival in Cuba. Complainant 
refused. Thereafter respondent rejected the potatoes, and by wire 
to the steamship company cancelled shipping instructions. 


6. Complainant resold the potatoes rejected by respondent. 
The resale was made to the Rodmore Company, New York, New 
York, and, pursuant to instructions from this buyer, the potatoes 
were reloaded by complainant and transferred by truck to Pier 


No. 2, North River, New York, for shipment to Havana, Cuba. 
The resale by complainant was at a price of $1.50 per sack deliv- 
ered for 2,671 sacks, for total gross proceeds of $4,006.50. In 
connection with the resale, complainant incurred the following 
expenses : 


Cuban American Lines 
Receiving $ 190.09 
Reloading 315.12 


Z. R. Hallock Co. 
Reloading 222.00 


Cartage from Cuban American Lines to Pier #2, 
North River, N. Y. 667.50 


$1,894.71 


7. Complainant sustained damages of $1,641.46; which is the 
difference between the contract price of $4,253.25 and the gross 
resale proceeds of $4,006.50, plus the expenses of resale totaling 
$1,394.71. 


8. Formal complaint was filed on January 25, 1954, which 
was within 9 months from the time the cause of action accrued. 
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CONCLUSIONS 


The first issue herein is raised by respondent’s allegation that 
the agreement between the parties required that the potatoes not 
be harvested or delivered by complainant prior to Monday, August 
31, 1953, or Tuesday, September 1, 1953; respondent contending 
that the digging of the potatoes on Thursday, August 27, 1953, 
constituted a breach of contract. Complainant alleges that there 
was no agreement as to the date of harvesting, and that delivery 
was made in accordance with contract requirements. 


Although it constitutes but written evidence of the oral agree- 
ment, we think the question can be resolved by reference to the 
letter written by respondent to complainant on August 27, 1953, 
which reads, in part, as follows: 

[Thursday ] 

“August 27, 1953 
“We confirm order for 3,000 100# sacks US#1 size A Pon- 
tiacs at $1.65 delivered shipside protecting our brokerage of 
$.06 per bag. Since we will handle all export papers on this 
consignment just send us your invoice for the 3,000 bags at 
$1.59 net and we will secure letter of credit promptly cover- 
ing this shipment. 
“Stencil all bags CANO-HAV and you can start delivering 
these potatoes Monday or Tuesday to the Cuban American 
Line, Sealand Terminal Brooklyn care of Barr Shipping Com- 
pany for the SS WALDECK sailing from Brooklyn Thursday 
morning, September 3rd. 


“Please be sure by all means that these potatoes are well 
matured and good carrying quality in order to avoid any 
complaint on arrival.” (Italics added.) 


It is concluded the agreement did not specify a harvesting date, 
and that deliveries were required to be commenced on Monday, 
August 31, or Tuesday, September 1, 1953. It is further concluded 
that tender of delivery was made by complainant at the time 
specified. 


Respondent next contends that the potatoes were not in suitable 
condition for export to Cuba, as required by the contract. It is 
undisputed that at about the time of tender of delivery the tem- 
peratures in New York were extremely high, reaching some 
97° F. Also, it is undisputed that the potatoes were harvested on 
August 27, were inspected on August 29, were loaded on to and 
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remained in the trucks from on or before August 29, until unload- 
ing at the Brooklyn pier on August 31, 1953. Also, it is undisputed 
that one truckload of the potatoes was rejected at the pier on 
account of decay, and was returned to shipping point. However, 
respondent does not contend, and there is no evidence to show 
that the remaining 2,675 sacks of potatoes failed to grade U.S. 
No. 1, Size A, at the time they were tendered by complainant. 


With respect to respondent’s position that complainant impliedly 
warranted the potatoes were suitable for shipment to Cuba, there 
is considerable evidence tending to support this argument. How- 
ever, we find it unnecessary to reach a conclusion as to whether 
this warranty should be implied, since the evidence is insufficient 
to establish a breach thereof even if established. Respondent has 
submitted a letter signed by the Cuban buyer who purchased the 
potatoes from the Rodmore Company. The letter reads, in part, 
as follows: 

“These potatoes arrived stained, in our judgment as not 
being of recent packing. The bags were also short in weight, 
for which reasons F. Lopez Viveres S.A. refused the lot of 
2270 bags which we had to sell to Salom & Gonzalez with a 
rebate of 30¢ per bag. 

“For the same reasons we had problems with Zabaleta y Cia., 
but at last we succeeded in getting them to accept 400 bags 
with a reduction of 10¢ per bag.” 


The above evidence is, in our opinion, insufficient to show that 
the potatoes tendered were unfit for export to Cuba. Complainant’s 
failure to substitute 325 sacks of potatoes for the truckload 
rejected at the pier in Brooklyn appears to be without significance. 
At least, there is no evidence respondent demanded that the 
shortage be made up by the delivery of additional potatoes. Ac- 
cordingly, we conclude upon the record that respondent’s rejection 
of the potatoes tendered by complainant was without reasonable 
cause and in violation of section 2 of the act. 


Complainant’s damages amount to the difference between the 
contract price and the resale proceeds, plus proper resale ex- 
penses. The potatoes were resold by complainant for gross pro- 
ceeds of $4,006.50. The difference between this amount and the 
original invoice value of the potatoes tendered, amounting to 
$4,253.25, is $246.75. In addition complainant incurred expenses 
in completing the resale and delivery of the potatoes to the new 
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purchaser, totaling $1,394.71. Accordingly, complainant sustained 
damages in the amount of $1,641.46. 

Reparation should be awarded to complainant for $1,641.46, . 
plus interest. The facts and circumstances as set forth herein 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,641.46, plus 
interest thereon at the rate of 5 percent per annum from October 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4447) 


BACON BROTHERS v. N. BERKOWITz'& SONS, INC. PACA Docket 
No. 6446. Decided November 21, 1955. 


Contract Providing for Acceptance After Inspection— 

Arbitrary Rejection—Damages—Reparation for Larger 

Amount Than Requested— Damages After Rejection, 
Diversion and Resale 


Where complainant sold and delivered U. S. No. 1, size A potatoes to 
respondent subject to acceptance after inspection upon arrival, and 
respondent refused to accept them when delivered but the evidence 
submitted disclosed that the potatoes were U. S. No. 1, size A when 
resold twelve days after rejection, held, there appears to be little doubt 
that at the time of tender of delivery of the potatoes to respondent the 
shipment met contract requirements, Respondent had no right arbitrarily 
to reject the potatoes, and respondent’s failure to take possession was 
without reasonable cause and in violation of the act for which reparation 
should be awarded complainant. The measure of complainant’s damages 
is the difference between the contract price and the net amount received 
on its diversion and resale of the potatoes, which appears to have been 
prompt and proper under the circumstances, The complainant is entitled 
to, and is awarded, such amount, even though in the ad damnum clause 
of the complaint it is alleged that complainant sustained damages in a 
lesser sum, 


Wickman Traffic Service, of Chicago, Illinois, for complainant. Wr. Ralph EF. 
Suddes, of Mattoon, Illinois, for respondent. Mrs. Ilene M. Crigler, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
_tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 28, 1955, complainant 
seeks to recover damages of $334.87, allegedly sustained as a 
result of respondent’s refusal to accept and pay for a carload of 
potatoes sold and tendered for delivery by complainant to re- 
spondent. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail on re- 
spondent on February 12, 1955. A copy of the report of investi- 
gation was served by registered mail upon complainant’s repre- 
sentative on February 14, 1955. 


Respondent filed an answer to the complaint alleging that there 
was no contract between the parties, and denying liability. 


Since the amount involved is less than $500, the issues were 
submitted in accordance with the shortened method of procedure 
provided by section 47.20 of the rules of practice. Pursuant 
thereto complainant filed an opening statement, and respondent 
adopted the answer and exhibit as its answering statement. 


FINDINGS OF FACT 


1. Complainant Bacon Brothers is a partnership composed of 
John S. Bacon and Henry T. Bacon, whose post office address is 
1425 South Racine Avenue, Chicago 8, Illinois. 


2. Respondent N. Berkowitz & Sons, Inc., is a corporation 
whose post office address is 301 South 18th Street, Mattoon, IIli- 
nois. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about September 18, 1954, contemplating the ship- 
ment of a perishable agricultural commodity in the course of 
interstate commerce, the parties by telephone conversation en- 
tered into an oral contract for the sale by complainant to re- 
spondent of one carload of potatoes, Red River Pontiac variety, 
U. S. No. 1, Size A, washed, at an agreed price of $3.15 per cwt., 
delivered Mattoon, Illinois, subject to respondent’s inspection and 
acceptance. 


4. On or about September 18, 1954, pursuant to the agree- 
ment between the parties, complainant directed to respondent car 
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MDT 9646, containing 360 sacks of potatoes, which originated at 
East Grand Forks, Minnesota, on or about September 16, 1954. 
The shipment arrived at destination in Mattoon, Illinois, on Sep- 
tember 19, 1954, at 7:45 a.m., and respondent was notified of 
arrival at 1 p.m. on the same day. 


5. As evidenced by U. S. Department of Agriculture-Minne- 
sota Department of Agriculture inspection certificate covering an 
inspection completed at East Grand Forks, Minnesota, on Sep- 
tember 15, 1954, the potatoes in car MDT 9646 graded U. S. No. 
1, Size A, 2 inches minimum. 


6. Respondent did not accept delivery of the shipment of 
potatoes diverted by complainant, and did not give complainant 
notice of any kind whatsoever with respect to the shipment. On 
September 25, 1954, complainant was notified by the railroad that 
the consignee had refused to accept delivery of the potatoes. On 
the same day complainant notified respondent that complainant 
would not accept rejection of the shipment. On September 27, 
1954, complainant notified respondent that complainant was mak- 
ing other disposition of the shipment for the account of whom it 
may concern. 


7. Complainant diverted the potatoes in car MDT 9646 to St. 
Louis, Missouri, and sold the shipment on or about October 1, 
1954, at a price of $2.40 per cwt. delivered, for gross proceeds of 
$864.00. Complainant incurred expenses totaling $76.96 for icing, 
demurrage, switching charges, and a brokerage fee; resulting in 
net proceeds of resale of $787.04. 


8. Complainant sustained damages totaling $346.96 as a result 
of respondent’s rejection, no part of which has been paid. 


9. The formal complaint was filed on January 28, 1955, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The first question is whether there existed a contract between 
_ the parties. Respondent maintains that there was no binding 
| contract of sale. Respondent’s position is that over a long period 
of years of dealing, it had become the custom between the parties 
for complainant to offer for sale and to divert commodities to 
respondent “subject to acceptance after inspection.” Respondent 
in its sworn answer alleges that many shipments were handled in 
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this manner, and further alleges that it informed the carrier that 
it was not accepting the shipment in controversy. Respondent 
adds that after many years of operation, it discontinued business 
on October 1, 1954. 

In support of its position that there was a contract of sale 
between the parties, complainant has submitted the sworn state- 
ment of Nathan Kaufman, its salesman, which statement reads, 
in part, as follows: 

“That in the regular course of its activities, on September 
18, 1954, he had telephone communication with N. Berko- 
witz and Sons, Mattoon, Illinois, and at that time sold to 
them one carload of potatoes, Red Pontiac variety, United 
States number one grade size A washed, at the agreed price 
of $3.15 per one hundred pounds delivered Mattoon, Illinois. 
“Further deponent states that there was no understand- 
ing whatever as to any privilege of cancellation without 
proper cause, or anything about the waiver of the customary 
requirement for notice of rejection after arrival at desti- 
nation. 

“That the usual invoice covering said sale was mailed to N. 
Berkewitz and Sons, Mattoon, Illinois, on September 18, 
1954, and said invoice was never returned or objected to in 
any way by the said N. Berkowitz and Sons.” (Underscoring 
added.) 

It is noted that Kaufman does not deny the sale was made sub- 
ject to respondent’s inspection and acceptance at Mattoon. From 
the evidence before us, we conclude that the parties entered into 
a contract for the sale of the potatoes described in Finding of 
Fact 3, which sale was on a delivered basis and subject to re- 
spondent’s inspection and acceptance at destination. 


We next consider the question whether respondent’s failure to 
take possession of the potatoes was justifiable. Section 2(2) of 
the act makes it unlawful “For any dealer to reject or fail to 
deliver in accordance with the terms of the contract without rea- 
sonable cause any perishable agricultural commodity bought or 
sold or contracted to be bought, sold, or consigned in interstate 
or foreign commerce by such dealer ;.”’ 


Complainant contends that the potatoes met contract require- 
ments; and in a letter addressed to the respondent on October 27, 
1954 (Exhibit 9 attached to the complaint) stated that the dif- 
ference between the contract price and the resale proceeds was 
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due to a market decline. According to respondent, the shipment 
was rejected “on account potatoes were very large and not fully 
matured, were washed and under refrigeration and must be sold 
quickly, which we could not do on our small market” (Exhibit 2 
attached to the report of investigation). This was a delivered 
sale, and by agreement of the parties was subject to respondent’s 
inspection and acceptance destination. By such contract terms, 
respondent reserved the right to inspect the potatoes at Mattoon 
for the purpose of determining whether the shipment met con- 
tract requirements. However, respondent had no right arbi- 
trarily to reject the potatoes. H. P. Garin, Receiver for H. P. 
Garin Co. v. Weiss & Rosenblat Co., 8S. 1834. The inspection cer- 
tificate issued at East Grand Forks, Minnesota, shows that the 
potatoes met the grade and size requirements of the contract at 
shipping point. At. St. Louis, Missouri, on or about October 1, 
1954, which was some 16 days after inspection at shipping point 
and some 12 days after tender of delivery at Mattoon, the potatoes 
were resold by complainant as U. S. No. 1, Size A at a price of 
$2.40 per cwt. By reference to the Official Market News Report 
for St. Louis, Missouri, for October 1, 1954, we observe that the 
market for northern potatoes was slightly weaker; and that 
round, red potatoes of the grade and size here involved sold for 
prices ranging from $2.00 to $2.65 per 100-lb. sack, mostly from 
$2.35 to $2.50 per 100-lb. sack. Accordingly, there appears to be 
little doubt that at the time of tender of delivery of the potatoes 
to respondent at Mattoon they graded U. S. No. 1, Size A. We 
conclude that the shipment met contract requirements and that 
respondent’s failure to take possession of the shipment was not 
justified. Such action constituted a rejection without reasonable 
cause in violation of section 2 of the act, for which reparation 
should be awarded complainant. 


In view of the conclusions reached in the preceding paragraph, 
it is unnecessary to discuss the effect of respondent’s failure to 
notify complainant of rejection within 24 hours after notice of 
arrival of the shipment. 

The measure of complainant’s damages is the difference be- 
tween the contract price and the net amount recovered on a 
proper resale of the potatoes. In The S. A. Gerrard Company v. 
Metzler & Sons., Inc., 12 A.D. 781, 786, we held that “After an 
unjustified rejection by the buyer, the seller, in disposing of the 
shipment, is only required to make reasonable efforts to mitigate 
the damages. If, in the seller’s judgment a resale can be made to 
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better advantage by diverting the car to another market than 
that at which it was rejected, and there is no indication of lack 
of diligence or bad faith in his so doing, the validity of the seller’s 
action will be upheld.” The resale herein appears to have been 
prompt and proper under the circumstances of the case. Accord- 
ingly, complainant sustained damages in the sum of $346.96, 
which is the difference between the contract price of $1,134.00 
and the net resale proceeds of $787.04. 


Further with respect to the loss herein, it is alleged in para- 
graph 10 of the complaint that complainant sustained damages in 
the amount of $334.37 by reason of respondent’s rejection. The 
complaint concludes with a general prayer for relief in which 
complainant prays that it “be awarded such amount of damages 
as it may be entitled to receive according to the facts established.” 
In view of our conclusion that complainant’s damages total 
$346.96, the question arises whether or not complainant should 
be awarded more damages than the amount specifically alleged 
as having been sustained. 


Section 7(a) of the act provides that: 

“If after a hearing on a complaint made by any person under 
section 6, or without hearing as provided in section 6, para- 
graphs (c) and (d), or upon failure of the party complained 
against to answer a complaint duly served within the time | 
prescribed, or to appear at a hearing after being duly noti- 
fied, the Secretary determines that the commission merchant, 
dealer, or broker violated any provision of section 2, he shall, 
unless the offender has already made reparation to the per- 
son complaining, determine the amount of damage, if any, 
to which such person is entitled as a result of such violation 
and shall make an order directing the offender to pay to such 
person complaining such amount on or before the date fixed 
in the order. * * *” (Underscoring added.) 


Section 47.23 of the rules of practice provides that the Secre- 
tary’s reparation order shall be issued ‘‘upon the basis of and 
and after due consideration of the record.” No exception to this 
requirement is made with respect to the issue of damages. No- 
where does it appear from the act or the regulations that the 
amount to be awarded is to be dependent upon or limited by the 
pleadings. Accordingly, the order is required by the language of 
the act and regulations to be issued for the amount of damages 
to which complainant is “entitled” as disclosed by the record. The 
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relief available to a complainant under the act would be re- 
stricted by a technicality, that is, the form of his pleading, if an 
award of reparation to him were limited to his computation of 
damages as set forth in the complaint, where the evidence of 
record clearly shows that he sustained damages in a greater 
amount. This result would be inconsistent with the general intent 
of the statute, which was to create for the convenience of the 
industry a tribunal wherein complaints could be heard and de- 
cided with a minimum of formality. Similarly, the Interstate 
Commerce Commission “is an administrative body created to 
effect substantial justice in the matters under its control and is 
not bound or limited by the strict rules of pleading.” Carl Nollen- 
berger v. Missouri Pacific Railway Co. et al., 15 I.C.C. 595, 598. 
“The practice of awarding reparation in an amount in excess of 
the amount prayed for in a complaint is not novel but seems to 
be in usage by the Commission.” Montrose Oil Refining Co., Ine. 
v. St. Louis-San Francisco Ry. Co. et al., 25 F. 2(d) 750 (N.D. 
Texas 1927). The practice was also followed in some of the earlier 
cases before this tribunal; e.g., Keystone Cooperative Grape 
Assoc. v. The Harlem Produce Exchange, S. 107; and L£. H. 
Glueck & Co. v. Paul Bisesi, S. 737. 

A different result might be reached under the rules prevailing 
in certain “local courts’; e.g., in the Municipal Court for the Dis- 
trict of Columbia (see Branson v. Harris, 100 A. 2(d) 38, (D.C. 
App. 1953) ). It appears, however, that if complainant here were 
in a federal district court, judgment would not be limited to the 
amount set forth in the ad damnum clause of the complaint. Sec- 
tion 54(c) of the Rules of Civil Procedure for the United States 
district courts provides as follows: 


“(c) Demand for Judgment. A judgment by default shall 
not be different in kind from or exceed in amount that 
prayed for in the demand for judgment. Except as to a party 
against whom a judgment is entered by default, every final 
judgment shall grant the relief to which the party in whose 
favor it is rendered is entitled, even if the party has not de- 
manded such relief in his pleadings.” (Underscoring added.) 


As stated in Smith v. McDonald, 116 F. Supp. 158 (N.D. Pa. 
1953), “The theory is that the form of the pleadings shall not 
place a limitation upon the power of the court to do justice.” In 
an action by a seller against a buyer for breach of a contract to 
buy cotton, interest was included by the court in the judgment 
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awarding damages to complainant, even though the interest was 
not a part of the verdict and the party failed to ask for it in its 
first amended complaint except in the prayer for general relief. 
Eugene B. Smith & Co., Inc. v. Russek et al., 212 F. 2d 338 (5th 
Cir. 1954). See also United States v. Borin, 209 F. 2d 145 (5th 
Cir. 1954), cert. den. 348 U.S. 821. 


The complaint herein concludes with a general prayer for such 
amount of damages as complainant may be entitled to receive 
according to the facts established. It cannot be said, therefore, 
that complainant has evinced a clear intention to limit its claim 
to a stated amount. This case is to be distinguished from one in 
which a complainant has specifically reduced its claim to $500 
or less for the purpose of avoiding an oral hearing. Apparently, 
the discrepancy between the two amounts under discussion herein 
arises from the fact that complainant’s computation of damages 
is based, in part, upon the draft which it drew against respondent 
for the purchase price. In making that computation, freight 
charges from shipping point to Mattoon, Illinois, were estimated 
by complainant at a certain amount; whereas, the freight charges 
from shipping point to Mattoon, as evidenced by the paid freight 
bill subsequently rendered by the railroad, were in a lesser 


amount. Our computation is based upon the freight bill rendered 
by the railroad and the charges actually paid. 


It is concluded upon consideration of the applicable statute, the 
rules of practice, and the evidence of record herein, that com- 
plainant is entitled to, and should be awarded reparation in the 
amount of $346.96, plus interest. The facts and circumstances as 
set forth herein should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $346.96, plus interest 
thereon at the rate of 5 percent per annum from October 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 4448) 
PACA Docket No. 6385. Decided November 22, 1955. 


Joint Account Agreement—Guarantee Against Loss— 
Evidence—Dismissal 


Where the weight of evidence supports respondent’s contentions that com- 
plainant guaranteed respondent against loss incurred in a joint account 
transaction involving three carloads of cantaloupes and the record shows 
that proper accounting of the loss sustained was made, held, respondent 
is not indebted to complainant in any amount and the complaint is 
dismissed. 


Miss Lenore H. Langford, Presiding Officer. 


Decisions by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal reparation complaint on October 14, 
1954, alleging a failure on the part of respondent to pay its 
share of loss incurred in a joint account transaction involving 
3 carloads of cantaloupes shipped to respondent in May 1954. 
A copy of the formal complaint and a copy of the report of in- 
vestigation made by the Department were served by registered 
mail upon respondent on November 26, 1954. A copy of the 
report of investigation was served upon complainant on the 
same date. 


Respondent filed an answer to the complaint on December 3, 
1954, in which it is contended that respondent’s president told 
complainant’s * * * that respondent was getting steady 
supplies of fine quality Mexican cantaloupes and was not anxious 
to enter into the joint account deal to handle Texas cantaloupes. 
However, respondent alleges that upon being guaranteed against 
ioss * * *, with the further assurance that if the canta- 
loupes were not satisfactory upon arrival respondent did not 
have to take them, respondent agreed to join in the deal. 


The amount involved in this transaction is under $500 and the 
issues were, therefore, submitted under the shortened method 
of procedure provided for in the rules of practice. Pursuant to 
this procedure, complainant filed a verified statement and re- 
quested that all documents previously filed by complainant be 
considered as a part of its opening statement. Respondent re- 
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quested that its verified answer with attached exhibits be con- 
sidered as its answering statement. Complainant did not file a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * * and 
+ * *, @lipg weeieee FCF C*. 


2. Respondent, * * *. At the time of this transaction, 
respondent was licensed under the act. 


3. On or about May 10, 1954, in the course of interstate 
commerce, * * * of complainant firm engaged in a tele- 
phone conversation with respondent’s president, * * *, 
during which the parties entered into a joint account agreement 
for the handling of three carloads of Texas cantaloupes shipped 
* %* *. Under the agreement, complainant purchased the 
cantaloupes from the shipper and had them shipped or diverted 
to respondent, to be sold to the best advantage. * * * at 
the time the agreement was entered into guaranteed * * * 
against any loss in connection with the transaction. 


4, On May 10, 1954, at 10:55 p.m., complainant wired re- 
spondent that car ART 31978, shipped from * * *, on May 
2, containing 288 crates of cantaloupes, at $6.00 per crate, f.o.b. 
shipping point, plus $60.00 for top ice, was diverted to respon- 
dent on that date. The total cost of this car of cantaloupes was 
$1,788.00. 


5. On May 11, 1954, at 8:10 a.m., complainant wired respond- 
ent that car ART 27138 was shipped to respondent * * *, on 
May 10 and contained 288 crates of cantaloupes at $6.00 per 
crate, plus $60.00 for top ice. The total cost of this shipment 
was $1,788.00. 


6. On May 13, 1954, complainant wired respondent that car 
PFE 68448 was shipped to respondent on May 12,from * * *, 
containing 286 crates of cantaloupes at $6.00 per crate, and 2 
crates of cantaloupes at $5.00 per crate, plus $60.00 for top ice. 
The total cost of this shipment was $1,786.00. 


7. Car ART 31978 arrived * * *, at10p.m., on May 13, 
1954. Respondent advised complainant’s * * * by telephone 
that the quality of the cantaloupes was not satisfactory and sug- 
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gested back-hauling the car * * *, * * * was not agreeable 
to this suggestion and instructed respondent to try to sell 
the cantaloupes * * * if unable tosellthem * * *. Re- 
spondent was able to dispose of the cantaloupes at * * * and 
rendered an accounting to complainant on May 28, 1954, showing 
$1,335.63 net proceeds received for this load of cantaloupes, or 
a loss on this shipment amounting to $452.37. 


8. Car ART 27138 arrived * * *, on May 16, 1954. 
Respondent advised * * * in a telephone conversation that 
the cantaloupes in this car were not good enough to sell to ad- 
vantage * * *, and suggested that they could be disposed 
of to much better advantage * * * where there was a 
strong market. * * * instructed respondent to use its own 
judgment and respondent diverted the car * * * for han- 
dling * * *. Respondent’s accounting to complainant cov- 
ering this car showed net proceeds of $1,679.14 received for the 
cantaloupes, or a loss on this shipment amounting to $108.86. 


9. Car PFE 68448 arrived * * *, at 3:15 a.m., on May 
19,1954. * * * was again advised by respondent in a tele- 
phone conversation that the quality of the cantaloupes was not 
satisfactory and that in respondent’s opinion the best place to 
sell them would be * * *, * * * again advised respon- 
dent to use its own judgment, and respondent diverted the car 

* %* * for disposition. Respondent’s accounting to complain- 
ant covering this shipment showed net proceeds of $1,630.55 
received for the cantaloupes, or a loss on this car amounting to 
$155.45. 


10. After receiving respondent’s accounts sales covering the 
three carload shipments of cantaloupes, complainant billed re- 
spondent for one-half the loss reflected therein. Respondent re- 
fused to pay any part of the losses incurred. ' 


11. The formal complaint was filed on October 14, 1954, which 
was within 9 months from the dates of accrual of the alleged 
causes of action. 


CONCLUSIONS 


The only material dispute between the parties in this case is 
whether * * *, who handled the transaction for complain- 
ant, guaranteed * * *, against any loss in connection with 
the transaction. Complainant contends that no such guarantee 
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was made. Exhibit 22, attached to the complaint, is a sworn 
statement * * * in which he denies that he guaranteed 
* * * against loss, but states that he told * * * that, 
‘if he would stay with the deal from beginning to end that I 
felt he would not lose any money.” It is respondent’s contention 
that it was not anxious to enter into the joint-account deal with 
complainant to handle Texas cantaloupes since respondent was 
receiving steady supplies of fine quality Mexican cantaloupes, 
and that * * * so informed * * * in his initial tele- § 
phone conversation. Respondent further claims that it was only 
ee = 8 guaranteed respondent against loss that he 
agreed to “work this deal with him.” Attached to respondent’s [| 
answer is an affidavit * * *, respondent’s treasurer, who 
states that he listened in on an extension to two telephone con- 
versations between * * *, one occasion being the first con- 
versation between the parties, and that he heard * * * a- 
gainst any loss in the joint account transaction. The other con- 
versation was at a later date, apparently after respondent had 
been billed for a part of the loss sustained, * * * states 
that he heard * * * admit “that he had guaranteed * * * 
against loss on these cars, but stated that he was having a hard 
time to get the shipper to agree to it.” * * * further states 
that, “* * * told him that that was his trouble and he had 
nothing to do with that. He only wanted * * *_ to live up | 
to his agreement. They wound up the conversation in a very 
friendly, pleasant manner, and * * * advised him that he 
would straighten the matter out with the shipper.” * * * 
states that * * * then wanted to do some potato business 
with respondent, and that * * * turned the conversation 
over to him * * *, who always handled the potato business 
for respondent. 


Respondent’s position is strengthened by the report of investi- 
gation. A representative of the Department personally investi- 
gated the controversy and went to respondent’s place of business 
* * * to discuss the matter in person with respondent’s 
treasurer, * * *, and by telephone with respondent’s presi- 
dent, * * *. During this personal investigation, = 2 
called complainant’s * * * by telephone in an attempt to 
verify the alleged guarantee. * * * stated that he knew 
nothing about such guarantee, that the entire deal had been 
handled by * * * and_ suggested that they telephone 
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* 


* * *, about the matter. A call was put through 
ga * * * gnéwhen * * * ood * .* * whole @ 
not he, * * *, had guaranteed * * * against loss, ac- 
cording to the report of investigation, “* * * answer was 
evasive and he stated that he was in a public telephone booth in 
an open lot with a considerable number of people around the 
booth and he could not give a direct answer. He was asked to 
answer merely yes or no to the question of whether he did or 
did not guarantee no loss * * *. Again his answer was 
evasive and again he stated he could not talk on this phone be- 
cause of the crowd surrounding the booth. When both * ” 
and I again requested merely a simple yes or no answer after 
additional evasiveness, * * * finally denied making any 
guarantee that respondent would suffer no loss in the handling 
of these cars.” We find it difficult to understand * * * 
evasiveness when questioned by the Department investigator if 
no guarantee was given respondent at the time the agreement 
was entered into by the parties. 


Correspondence attached to respondent’s answer to the com- 
plaint as exhibits lends further credence to respondent’s version 
of the transaction. A letter to respondent from complainant, 
dated June 4, 1954, indicates that respondent had returned in- 
voices for one-half the loss on each of the cars in question to 
complainant and that complainant again sent the invoices to re- 
spondent with the request that respondent mail complainant a 
check to cover these losses. On June 8, 1954, respondent wrote 
* * * op tollows: 

ae = F 8: 

“T received a letter from your * * * office signed by 
* * * stating that he had talked to you and that PFE 
68448, also ART 27138 were joint account with us and would 
we please mail him check for our share of the loss. 

“This certainly is in direct contradiction to what you origi- 
nally told me over the phone * * * and what you also 
told me via the phone when I last talked to you * * *, 


“T am thoroughly aware that according to the records on 
these cars it looks as though we owe you one half the loss. 
However, I do not feel that you are going to go back on 
your word or change your mind from our original agreement. 


“I could go into more detail but see no point in doing so. 
Either you will have to admit that these cars were joint 
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guaranteed against loss or say you don’t remember or call 
me a liar. 


“I would appreciate a prompt answer from you. 


“Kindest regards. 
Yours very truly, 
* * * 


* * #9? 


Respondent states that no answer was ever received 
* * * to the above letter. 


In a letter to complainant on July 2, 1954, respondent goes 
into more detail and informs complainant that respondent did 
not want the cantaloupes “and only took them because * * * 
asked me to and told me he would bill them and if there were 
any losses, we would not have to stand them.” Respondent in 
this letter advised complainant that upon receipt of the first 
wire * * * regarding the first car, * * * by telephone 
and told him that his wire did not state that respondent was 
guaranteed against loss, that * * * assured * * * that 
was the understanding between them, and that * * * then 
told * * * that his word was good enough for respondent 


and that respondent would handle the cantaloupes on that basis. 
Respondent also states in its letter to complainant that if com- 
plainant wished to start proceedings to collect the amount 
claimed due, ‘“* * * will have to state in court that he did 
not make such an agreement or have such an understanding 
with me. Personally, I don’t think he will perjure himself.” 


All the actions of respondent are consistent with respondent’s 
version of the transaction. Neither complainant nor * * * 
has denied any of the statements made by respondent with the 
exception of the statement * * * guaranteed respondent 
against loss. It is most significant that Rosenthal made no reply 
to respondent’s personal letter to him on June 8, 1954, in which 
respondent reminded him that * * * would either have 
to admit that respondent was guaranteed against loss, or say 
that Rosenthal did not remember, or call * * * a liar. It 
is a reasonable assumption that if no guarantee against loss was 
in fact given, * * * as a prudent businessman would have 
made some reply to respondent’s letter. 


We conclude that the weight of the evidence in this case 
supports respondent’s contentions concerning the transaction. 
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The record shows that proper accountings were made by re- 
spondent to complainant with respect to the three carloads of 
cantaloupes and, since we find that respondent was guaranteed 
against loss in connection therewith, respondent is not indebted 
to complainant in any amount. The complaint, therefore, should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4449) 


ROYAL FRUIT & PRODUCE COMPANY v. TONORA TREFRUITS TRADING 
COMPANY. PACA Docket No. 6417. Decided November 22, 1955. 


Failure to Pay Purchase Price of Apples Plus Advance— 
Evidence—Dismissal of Counterclaim 


Where complainant alleged that respondent is indebted to complainant for 
an advance plus the purchase price of apples which respondent admitted, 
but respondent filed a counterclaim alleging that complainant is indebted 
to respondent for a greater amount on several sales of apples and 
respondent failed to support the allegations in the counterclaim, held, 
the burden of proof is on respondent to establish its allegations by a 
preponderance of evidence and having submitted no substantial proof 
in support of its counterclaim, respondent is indebted to complainant 
for the full amount claimed and respondent’s counterclaim is dismissed. 


Mansfield & Reeder, of Okanogan, Washington, for complainant. Floch & 
Kohls, of Omak, Washington, for respondent. Mr. Robert G. Rue, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 22, 1954, and formal com- 
plaint was filed on July 27, 1954. Complainant seeks an award of 
reparation in the amount of $13,800, which is alleged to be owing 
from respondent by reason of (1) an advance payment of $1,000 
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made respondent during October 1953, for the purchase of a block 
of apples which, after delivery, were fully paid for other than 
by the advance deposit, and (2) the failure of respondent to pay 
the sum of $12,800 in connection with respondent’s sale of four 
carloads of Delicious apples which complainant had in storage at 
or near Methow, Washington, and which sum, by agreement 
entered into on or about February 27, 1954, respondent had 
agreed to pay to complainant. A copy of the formal complaint 


and a copy of the report of investigation prepared by the Depart- } 


ment were served by registered mail upon counsel for respondent 
on December 17, 1954. A copy of the report of investigation was 
also served by registered mail upon complainant on the same date. 


On January 7, 1955, respondent filed an answer and counter- 
claim to complainant’s formal complaint which, in effect, admitted 
the correctness of the amounts claimed by complainant. However, 
respondent alleged that because of complainant’s failure properly 
to account and pay for some 28 lots of apples shipped by respond- 
ent to complainant during October, November and December 1953, 
respondent, after crediting complainant with the amount of 


$13,800, is entitled to recover the sum of $3,422.31. This amount | 


was claimed in an informal complaint filed by respondent on 
July 8, 1954. A copy of respondent’s answer and counterclaim 
was served by registered mail upon complainant on January 14, 
1955. In reply to the answer and counterclaim, complainant, by 
letter dated January 19, 1955, advised the Department, “We are 
standing on our formal complaint filed with the Department of 
Agriculture as being true and correct.” 


An oral hearing was held by agreement of both parties at 
Okanogan, Washington, on April 28 and 29, 1955. Both parties 
were represented by counsel. There was received in evidence for 
complainant the oral testimony of Harold Child, its President, and 
Ray Sparks, its Manager. Paul Briant, Jr., one of respondent’s 
partners and its Manager, and Ben Prince, another of its partners, 
appeared and testified for respondent. Counsel for respondent 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Royal Fruit & Produce Company, is a cor- 
poration, whose post office address is 730 Market Court, Los 
Angeles 21, California. At the time of the transactions involved 
herein, complainant was licensed under the act. 





er 93° fF m= 8 e& w= _— @& ww 


olock 
than 
) pay 
four 
ge at 
ment 
had 
aint 


part- § 


ident 
was 
date. 


nter- 
itted 
ever, 
perly 
ond- 
1953, 
t of 


lount § 


t on 
elaim 
y 14, 
t, by 
2 are 
nt of 


2s at 
rties 
e for 
, and 
ent’s 
ners, 
ident 


ROYAL FRUIT v. TONORA TREFRUITS 1005 
Cite as 14 A.D. 1003 


2. Respondent, Tonora Trefruits Trading Company, whose 
post office address is Oroville, Washington, is a partnership com- 
posed of Ben Prince, Clyde Palmer, Clyde Syring, and Paul 
Briant, Jr. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On or about October 10, 1953, by oral contract, contem- 
plating the shipment of the commodity in interstate commerce, 
complainant purchased from respondent a block of Rome apples 
and made an advance payment of $1,000 to respondent who there- 
after, and pursuant to the contract, shipped the apples from the 
State of Washington to complainant at Los Angeles, California, 
where complainant accepted them and paid to the respondent the 
full and complete agreed price, leaving untouched in respondent’s 
possession the advance payment of $1,000. 


4. Shortly prior to February 27, 1954, complainant asked 
respondent to sell four carloads of 800 boxes each of Delicious 
apples which complainant then had stored at or near Methow, 
Washington, and on or about February 27, 1954, complainant and 
respondent entered into an agreement whereby respondent was 
to sell said apples guaranteeing complainant the net sum of $4.00 


; a box, or the total sum of $12,800. Pursuant to the agreement, 


respondent, during the month of March 1954, had 3,200 boxes of 
said apples moved from the storage in the State of Washington 
and shipped to points in Colorado, Illinois, and Michigan, where 
the apples were sold by respondent. 


5. During the period October 10, 1953, through February 16, 
1954, in the course of interstate commerce, respondent shipped 
from Oroville, Washington, to complainant at Los Angeles, Cali- 
fornia, 39 lots of apples, being respondent’s file numbers 436, 441, 
442, 430, 443, 447, 444, 440, 439, 456, 445, 459, 455, 449, 428, 
434, 435, 467, 471, 472, 475, 477, 481, 482, 485, 487, 490, 491, 
495, 496, 497, 498, 451, 501, 502, 503, 510, 511 and 512. 


6. Between October 19, 1953, and March 1, 1954, complainant 
paid to respondent the total sum of $81,649.31, which represented 
full payment for those lots of apples referred to in Finding of 
Fact No. 5, which complainant had, by oral contract, agreed to 
purchase from respondent, and a correct accounting for those lots 
of apples referred to in Finding of Fact No. 5, which complainant 
handled and sold on consignment for the account of respondent. 
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7. Complainant’s informal complaint was filed on April 22, 
1954, which was within 9 months after its cause of action accrued. 


8. Respondent’s counterclaim in the form of an informal com- 
plaint was filed on July 8, 1954, which was within 9 months after 
its alleged cause of action accrued. 


CONCLUSIONS 


Respondent admits that the amount claimed by complainant, } 


the sum of $13,800, is correct and would be payable except that, 
because of complainant’s failure to make proper payment in con- 
nection with some twenty-eight disputed shipments of apples, 
complainant in fact owes respondent $3,422.31 after crediting 
complainant with the amount of $13,800. 


The burden of proof then is on respondent. 


Primarily, this proceeding involves a dispute over whether a 
number of shipments of apples were sold by respondent to com- 
plainant, f.o.b. shipping point, or whether those shipments were 
to be handled by complainant on a consignment basis. There is [ 
no dispute on those shipments covered by respondent’s file num- 


bers 436, 441, 442, 430, 443, 447, 472, 451, 510, 511 or 512. It is 
agreed that some of the other shipments were outright purchases 
and sales, and respondent admits that its lots numbered 449, 428, 
434, 435, 472, 451 and parts of 498 and 503 were consignments. 
As to some of the acknowledged consignments, respondent ques- 
tions the amount of commission taken, the correctness of the 
freight reportedly paid by complainant and calls attention to 
certain discrepancies in the reported weights at shipping point 
and at Los Angeles. On the record before us, we conclude that 
the respondent has failed to sustain the burden of proof that the 
accounting on the acknowledged consignments was improper. 


On the remaining shipments, which respondent contends were 
sales rather than consignments and which we shall hereinafter 
refer to as the disputed shipments, respondent claims that either 
prior to shipment or after arrival, complainant agreed by tele- 
phone to pay respondent certain net prices, f.o.b. Oroville, Wash- 
ington. This is denied by complainant, who contends the apples 
were shipped to it on a straight consignment basis and were so 
handled and accounted for. At the hearing, Paul Briant, Jr., 
respondent’s Manager, and Ben Prince, one of its partners, testi- 
fied as to certain discussions with Mr. Harold Child, complainant’s 
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President, at Oroville, Washington, in September 1953, wherein 
they gained the impression or were told that complainant would 
purchase apples thereafter shipped by respondent. Mr. Child 
denied that he had any conversation wherein he said he would 
purchase apples other than those which he admittedly purchased 
at that time. Mr. Briant stated that in most, if not all, instances 
the sales were agreed upon and the prices were arrived at in 
almost daily telephone conversations with Mr. Lou Diamond, an 
employee of complainant. Mr. Diamond did not testify at the 
hearing; however, Mr. Ray Sparks, complainant’s Manager, testi- 
fied that he either participated in or monitored most of the tele- 
phone conversations. Mr. Sparks denied that in those telephone 
conversations complainant agreed to purchase any of the apples 
involved in the disputed shipments. 


As to the acknowledged purchases, respondent issued invoices 
at the approximate: time of shipment and complainant paid for 
those apples on the basis of the invoices. On the disputed ship- 
ments, no invoices were issued at the time of shipment, but 
respondent did prepare invoices on these shipments on or about 
April 1, 1954. It was Mr. Briant’s testimony that he had been too 
busy up to that time to prepare the invoices. At the hearing, Mr. 
Briant explained in some detail how his company was formed, 
how it was rushed to get organized and to get equipment installed 
and ready for business. Its records consisted, for the most part, 
of lot jackets, which generally contained copies of bills of lading, 
accounts sales, correspondence, and load manifests of sizes. In 
some cases, there were copies of invoices and in others there 
were notes on the loading manifests indicating respondent’s ideas 
of values. It is conceded that the records of the transactions are 
insufficient to establish that the disputed shipments were sales 
rather than consignments. 


In each case involving the disputed shipments, complainant 
mailed to respondent an account sales which was attached to the 
check in payment. Mr. Briant testified that he usually deposited 
the check without examining the account sales. It was Mr. Briant’s 
testimony that until he finally examined his records in January 
1954, he was not aware of the fact that complainant was treating 
the disputed shipments on a consignment basis. The record indi- 
cates that it was not until approximately April 9, 1954, that the 
respondent voiced any objection to complainant’s accountings. It 
was at that time that respondent mailed to complainant invoices, 
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all of which were dated April 1, 1954, on all of the disputed 
shipments. 

The burden of proof is on respondent to establish by a pre- 
ponderance of the evidence that the apples in question were sold 
to complainant as alleged and were not to be handled on consign- 
ment. On the record before us we conclude that respondent has 
not sustained this burden. Having submitted no substantial proof 
in support of its counterclaim, respondent is indebted to com- | 
plainant for the full amount claimed in the complaint. Respond- 
ent’s failure to pay that amount promptly to complainant is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $13,800, plus interest. Respondent’s 
counterclaim should be dismissed and the facts should be pub- 
lished. 

In its answer and counterclaim, respondent denied the allega- 
tion that respondent is a partnership, and alleged instead that 
it was an unincorporated association. Respondent’s counsel stated 
at the hearing that it was his contention that the liability of the 
various individuals would be different if they were members of 
an unincorporated association rather than a partnership. Respond- 


ent’s witness, Ben Prince, offered the only evidence in this regard 
and stated that he, and Messrs. Briant, Syring and Palmer were 
partners. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $13,800, plus inter- 
est thereon at the rate of 5 percent per annum from April 1, 1954, 
until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as herein set forth shall be 
published. 

Copies hereof shall be served upon the parties. 
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(No. 4450) 


WEsT INDIES FRUIT COMPANY v. NATIONAL BANANA DISTRIBUT- 
ING Co. PACA Docket No. 6600. Decided November 22, 1955. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 14 A.D. 938, applicable here. 


West Indies Fruit Company, of Miami, Florida, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


+ tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


An informal complaint was filed on May 23, 1955, and the formal 
complaint was filed on June 138, 1955. Complainant seeks an 
award of reparation in the amount of $2,045, which is alleged to 
be the amount due in connection with a truckload of bananas sold 


| and delivered to respondent in April 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on September 12, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on September 16, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 


| 20 days after such service and that, in accordance with section 


47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respon- 
dent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, West Indies Fruit Company, is a corporation 
whose address is P. O. Box 1940, Miami, Florida. 


2. Respondent is an individual, David H. Schultz, doing busi- 
ness as National Banana Distributing Co., whose address is 822 
Linden Street, Los Angeles, California. At the time of the trans- 
action involved herein, respondent was licensed under the act. 
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3. On or about April 6, 1955, in the course of interstate com- 
merce, complainant sold to respondent one truckload of select 
grade bananas, consisting of 361 bunches weighing 25,200 pounds, 
at $8.00 per cwt., plus 8 cents per cwt. wharfage and 2 cents per 
bunch for stem twine, making a total price of $2,045 f.0.b. Galves- 
ton, Texas. 


4. Bananas meeting the specifications of the foregoing con- 
tract were shipped by truck from Galveston, Texas, to respondent 


at Los Angeles, California. Respondent accepted the bananas § 


upon their arrival at Los Angeles, California, and made no com- 
plaint with reference thereto. 


5. The purchase price of the 25,220 pounds of bananas is 
$2,017.60, plus $20.18 for wharfage and $7.22 for stem twine or a 
total amount of $2,045, no part of which has been paid by re- § 
spondent to complainant. 


6. The formal complaint was filed on June 18, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of bananas, wharfage and the charge 
for stem twine is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $2,045, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,045, with interest thereon 
at the rate of 5 percent per annum from May 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4451) 


THE CINCINNATI FRUIT AND PRODUCE CREDIT ASSOCIATION v. 
HOPKINS FRuIT COMPANY. PACA Docket No. 6583. Decided 


November 23, 1955. 


Failure to Pay Balance of Purchase Price of Fruit and 
Vegetables—Default 


Where complainant, as assignee of several produce merchants who had sold 
and delivered fruit and vegetables to respondent without being paid 
the full purchase prices by respondent, filed complaint seeking repara- 
tion in the amount of the balance due and respondent, did not file an 
answer to the complaint, held, failure to answer is interpreted under the 
rules of practice as an admission of the allegations and waiver of oral 
hearing, and respondent’s failure to pay the balance due on the trans- 
actions, as admitted, is in violation of the act, and reparation is awarded 
to the complainant for the amount claimed. 


Jurisdiction of Secretary 
The Secretary has no jurisdiction over the sale of onion sets or onion plants 
as these items are not agricultural perishable commodities as defined 
in the act. 


The Cincinnati Fruit & Produce Credit Association, of Cincinnati, Ohio, 
complainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 22, 1955. A formal com- 
plaint was filed on July 27, 1955. Complainant as assignee for ten 
Cincinnati produce dealers seeks an award of reparation in the 
amount of the alleged unpaid balance of the purchase price of 
several lots of fruit and vegetables sold and delivered to respon- 
dent in April 1955. 


A copy of the report of investigation made by the Department 
was served upon the complainant on August 1, 1955. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
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with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The Cincinnati Fruit and Produce Credit 
Association, is a corporation whose address is 27 West Front 
Street, Cincinnati, Ohio. 


2. Respondent, Hopkins Fruit Company, is a corporation 
whose address is 1105 Thirteenth Street, Parkersburg, West Vir- 
ginia. At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. In the course of interstate commerce and by oral contracts 
on the dates shown below, the following dealers at Cincinnati, 
Ohio, sold and delivered to respondent various perishable agri- 
cultural commodities, including lettuce, grapefruit, asparagus, 
cantaloupes, bananas, onions, celery, apples, strawberries, peas, 
cucumbers, tomatoes, and oranges, covered by invoices totaling 
$4,313.30: 

Date of Sale 

Assignor 1955 Amount 
Sanzone Palmisano Co. April 18, 20, 22, 25, 27 $ 976.80 
M. Degaro Co. April 18, 20, 22, 25 304.50 
The Castellini Co. April 22, 27 218.00 
Gentile Bros. April 22, 27 1,088.25 
Fred H. Eschmeyer April 25 33.75 
Louis H. Hartmann April 18, 147.00 
James Pearl April 18 135.00 
Phil Dattilo & Co. April 20, 25, 27 550.75 
Benny Mandell Produce, Inc. April 18, 143.75 
Sanzen Prod. Pkg. Co. April 18, 22, 25, 27 715.50 


Total $4,313.30 


4. Produce meeting the specifications of the foregoing con- 
tracts was delivered to and accepted by respondent at Cincinnati, 
Ohio, and was thereafter transported by respondent in interstate 
commerce to Parkersburg, West Virginia. 


5. During the month of June 1955, the dealers referred to in 
Finding of Fact No. 3 transferred and assigned, in writing, all 
their right, title, and interest in and to the various claims in- 
volved in this proceeding to complainant. 
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6. The total purchase price of the produce sold by complain- 
ant’s assignors to respondent on the above contracts is $4,313.30, 
exclusive of certain disallowed items, of which only $715.00 has 
been paid by respondent to complainant’s assignors. There re- 
mains due and owing to complainant from respondent the sum 
of $3,598.30. 


7. A formal complaint was filed on July 27, 1955, which was 
within 9 months after the various causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 


There are several items included in this claim which do not 
come within the jurisdiction of the Secretary, since they are not 
perishable agricultural commodities within the purview of the 
act. The Castellini Co. submitted an invoice in the amount of 
$10.00 for onion sets. Benny Mandell Produce, Inc., submitted an 
invoice totaling $27.50 for white onion plants and yellow onion 
plants. These plants, together with the onion sets, are disallowed 
for lack of jurisdiction. See John H. Postel v. Frank J. Crivella, 
2 A.D. 162. The total purchase price of the commodities sold to 
respondent by complainant’s assignors, exclusive of the two items 
disallowed for lack of jurisdiction, is $4,313.30. Respondent has 
paid only $715.00 of this amount, which leaves $3,598.30 due and 
owing by respondent to complainant. 


Respondent’s failure to pay promptly to complainant or its 
assignors the full purchase prices of the several lots of perish- 
able agricultural commodities is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $3,598.30, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,598.30, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4452) 


HARRY HARRIS v. DAMIANO FRUIT COMPANY. PACA Docket No. 
6398. Decided November 23, 1955. 


F. O. B. Sale—Suitable Shipping Condition—Transporta- 
tion Service—Rejection of Commodity Without Reason- 
able Cause—Damages 


Where complainant sold a carload of U. S. No, 1 watermelons, f.o.b. shipping 
point, to respondent, which shipment arrived approximately one day 
late, and the watermelons showed 2% damage above tolerance at destina- 
tion, and respondent rejected the watermelons causing complainant to 
suffer a loss on resale, held, this being an f.o.b, sale the watermelons 
were required to be in suitable shipping condition and although the 
damage was 2% above tolerance, under the circumstances, it does not 
constitute abnormal deterioration so as to indicate lack of suitable ship- 
ping condition, but, in view of the transportation service not being 
normal, the suitable shipping rule cannot be invoked and thus the rejec- 
tion was without reasonable cause and in violation of the act. As the 
watermelons were resold promptly for the best price obtainable the 
measure of complainant’s damages is the difference between the invoice 
price to respondent and the net proceeds on resale. 


-. Harry Harris, of Slocomb, Alabama, complainant, pro se. Damiano Fruit 
Company, of Youngstown, Ohio, respondent, pro se. Mr. Champe T. 
Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 27, 1954, and the formal 
complaint was filed on November 3, 1954. Complainant alleges 
the rejection by respondent, without reasonable cause, of a car- 
load of watermelons and seeks to recover damages of $367.08, 
representing the difference between the agreed purchase price 
and the net amount realized on resale. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Novem- 
ber 17, 1954. A copy of the Department’s report of investigation 
was served upon complainant on November 18, 1954. In an 
answer filed on December 27, 1954, respondent denies liability. 


Inasmuch as the amount involved herein does not exceed $500, 
evidence was submitted in accordance with the shortened method 
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of procedure, as set forth in Section 47.20 of the rules of practice 
(7 CFR 47.20). Pursuant thereto, complainant filed an opening 
statement and respondent filed an answering statement. Com- 
plainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Harris, whose address 
is Slocomb, Alabama. 


2. Respondent is an individual, Vincent Damiano, trading as 
Damiano Fruit Company, whose address is Youngstown, Ohio. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On June 22, 1954, in the course of interstate commerce, 
complainant sold respondent one carload (approximate count 
645) of U. S. No. 1 watermelons, averaging 36 pounds, at the 
agreed price of $385, f.o.b. shipping point. The sale was nego- 
tiated by John H. Postel, broker of Pittsburgh, Pennsylvania, 
acting as complainant’s agent, and is evidenced by a broker’s 
standard memorandum of sale. 


4. The carload of watermelons, in FGE 59750, was shipped 


from Slocomb, Alabama, on June 19, 1954, and at the time of 
sale was a rolling car billed to complainant at Cincinnati, Ohio. 
Upon consummation of the sale, the car was diverted to respon- 
dent at Youngstown, Ohio. 


5. A Federal-State inspection certificate as of 8:30 a.m., June 
19, 1954, at shipping point, reads in pertinent part as follows: 
“Quality and condition: Mature; clean and of a good green 
color, generally well formed. Flesh is crisp and mature red 
to good red, mostly good red. Grade defects within toler- 
ances. No decay. 
“Grade: U. S. No. 1; averaging not less than 36 pounds.” 


6. Car FGE 59750 was scheduled to arrive at Youngstown at 
6:45 a.m., June 24, 1954, but did not arrive until 8:00 p.m., that 
day. The car was placed for unloading at 6:00 a.m., June 25, 
1954, and respondent was notified of arrival at 9:00 a.m., that 
day. 

7. A Federal inspection certificate as of 3:10 p.m., June 25, 
1954, at Youngstown, reads in pertinent part as follows: 

“Quality: Stock is mature, clean, generally well formed, rind 
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of good green color. Grade defects averaging 2% consisting 
chiefly of scars. 

“Condition: Approximately 10% damaged by Anthracnose 
including 1% serious damage. No decay. 

“Grade: Now fails to grade U. S. No. 1 only account of An- 
thracnose in excess of tolerance.” 


8. On or about June 25, 1954, the shipment was rejected by 
the respondent and on or about the same day complainant diverted 
the car to Ayoob Co., at Pittsburgh, Pennsylvania, where the car 
arrived on June 29, 1954. 


9. Sale of the watermelons in Pittsburgh by Ayoob Co., re- 
sulted in net proceeds to complainant of $17.92. 


10. There is now due and owing from respondent to complain- 
ant the sum of $367.08, representing the difference between the 
agreed purchase price of $385 and the net proceeds of $17.92 
realized on resale. 


11. The formal complaint was filed on November 3, 1954, 
which was within 9 months from the time the cause of action 


accrued. 
CONCLUSIONS 


The watermelons in car FGE 59750 were shipped from Slo- 
comb, Alabama, on June 19, 1954, and sold by complainant to 
respondent through complainant’s broker, Postel, on June 22 at 
the agreed price of $385. The sale was made f.o.b. shipping point 
and the shipping point inspection made on June 19 shows that 
the watermelons net contract specifications, i.e., U. S. No. 1, aver- 
aging 36 pounds, at shipping point. While the watermelons were 
required to grade U. 8S. No. 1 at shipping point, they were not 
required to meet this grade at destination. Texas Fruit Co. v. 
Joseph Martinelli & Co., Inc., 5 A.D. 278; Boehmer, Inc. v. North- 
ern Fruit Company, Inc., et al., 14 A.D. 248, 253; Pacific Coast 
Fruit Distributors, Inc. v. National Produce Distributors, Inc., 14 
A.D., 627, 631. At the time of sale FGE 59750 was a rolling car 
en route to Cincinnati, Ohio, and following the sale was diverted 
to respondent at Youngstown, Ohio. Under the f.o.b. terms of the 
contract, the watermelons were required to be in suitable ship- 
ping condition (7 CFR 46.24(i)). Suitable shipping condition in 
relation to a rolling car means that the commodity, at the time 
of sale, is in a condition which, if the shipment is handled under 
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normal transportation service and conditions will assure the de- 
livery without abnormal deterioration at the destination specified 
in the contract of sale (7 CFR 47.24(k) ). It is respondent’s con- 
tention that the watermelons were not in suitable shipping con- 
dition and in support of this position reliance is placed, prin- 
cipally, on a Federal inspection made at 3:10 p.m. on June 25, 
after the car had arrived at Youngstown. This inspection shows 
that the watermelons failed to grade U. S. No. 1 at destination 
“only account of Anthracnose in excess of tolerance.” 


The U. S. Standards for Watermelons (7 CFR 51.1970) allow 
a tolerance of not more than a total of 10 percent, by count, for 
defects in U. S. No. 1 watermelons “Provided, That not more than 
one-half of this amount, or 5 percent may be... seriously dam- 
aged by any means, including therein not more than 1 percent 
for decay.” The Federal inspection at Youngstown shows a total 
of 12 percent defects or damage related to all factors of quality 
and condition, or only 2 percent above the permitted tolerance. 
In our opinion, 2 percent damage above tolerance at destination 
does not, under the circumstances herein, constitute abnormal 
deterioration, particularly since there was only 1 percent serious 
damage by Anthracnose, and no decay. However, the record 
shows that this car was scheduled to arrive at Youngstown at 
6:45 a.m. on June 24 but due to a delay in transit, did not arrive 
at Youngstown until 8:00 p.m. on June 24 and was not placed for 
unloading until 6:00 a.m. on June 25. In view of the operating 
interferences reported by the railroad and the resulting delay 
approximating, in effect, one day it cannot be said that the trans- 
portation service and conditions were normal. Consequently, the 
suitable shipping condition rule cannot be invoked in this case. 
For this additional reason, respondent’s position is untenable. 
Berman, Propper & Company v. Luft Produce Company, 9 A.D. 
863, 866; Floyd Silliman v. Akron Coffee & Grocery Company, 10 
A.D. 1100, 1103; Heggblade-Maxguleas Co. v. Bursley & Com- 
pany, Inc., 14 A.D. 511. 

For the reasons stated, respondent’s rejection of the commodity 
was without reasonable cause and a violation of section 2 of the 
act. Respondent is liable to complainant for damages sustained 
by reason of the rejection. 


After notification of rejection, complainant acted promptly to 
dispose of the watermelons. It appears that they were resold — 
for the best price obtainable. The measure of damages, therefore, 
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is the difference between the invoice price to respondent of $385 
and the net proceeds on resale of $17.92, or $367.08. Complainant 
should be awarded reparation in the last mentioned amount and 
the facts and circumstances should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $367.08, with interest 
thereon at the rate of 5 percent per annum from July 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4453) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. MICHAEL-SWANSON- 
BRADY PRODUCE Co. PACA Docket No. 5949. Decided Novem- 
ber 23, 1955. 


New Agreement—Resale Loss—Burden of Proof—Evidence 
Failure to Sustain Allegations in Answer—Damages 


Where respondent sold potatoes to complainant, who paid the purchase price 
plus freight but rejected the potatoes on arrival due to condition, and 
the parties entered a new contract whereby complainant agreed to resell 
the shipment and respondent was to pay any loss properly chargeable 
to it, and the shipment resulted in a total loss, and respondent alleged 
that complainant was negligent in its efforts to resell, held, the new 
agreement supersedes the original contract and the burden is on 
respondent to show complainant failed to use reasonable care and 
diligence in its attempts to make a resale, and that the losses which 
accrued were the result of such failure. As respondent has failed to 
sustain this burden, complainant is awarded reparation in the amount 
of the purchase price and freight paid by complainant. 


. Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant. Mr. Mart Vogel, of Wattam, Vogel, Vogel, Bright & Peterson, 
of Fargo, North Dakota, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.), 
hereinafter referred to as “the act.” Formal complaint was filed 
on August 15, 1952, in which it is alleged that respondent sold 
complainant a carload of potatoes represented as Bluetag Tri- 
umphs for which complainant paid respondent the sum of 
$1,055.79; that complainant resold the potatoes to the Mobile 
Produce Company at Mobile, Alabama, but that this customer 
rejected the shipment upon arrival because it failed to grade 
Minnesota Bluetag. It is alleged, further, that respondent agreed 
to have the potatoes sold for its account, and that the Mobile 
Produce Company undertook to handle the shipment on this basis 
but was unable to sell the potatoes and that there was a total loss 
thereon. Complainant demands reparation in the amount of 
$1,055.79 which it paid for the potatoes, plus paid freight in the 
amount of $510.87, or the total amount of $1,566.66. 


A copy of the complaint and a copy of the Department’s report 
of investigation were served on respondent by registered mail on 
March 2, 1953. A copy of the report of investigation was served 
on complainant on the same day. Respondent’s answer was filed 
on March 16, 1953. 


Respondent admits entering into the contract for the sale of 
the potatoes, and admits authorizing complainant to remove the 
tags from the potatoes and to sell them for respondent’s account 
after the shipment arrived at Mobile, Alabama. Respondent 
alleges, however, that complainant refused to handle the shipment 
even on a consignment basis, whereupon respondent withdrew 
the authorization. Respondent contends that since the new offer 
was rejected, the original contract remained in full force and 
effect, and since the potatoes were officially graded Bluetag at 
shipping point, the original contract specifications were fulfilled, 
regardless of the fact that the shipping point grade was reversed 
at destination. As a separate defense, respondent contends that 
the complete failure of complainant’s agent at Mobile, Alabama, 
to sell any part of the potatoes was due to gross negligence, since 
other shipments from the same or similar lots were sold at the 
same time and in the same area for good prices. 

Oral hearing was held at Moorhead, Minnesota, on March 28, 


1955. Both parties were represented by counsel. The depositions 
of H. S. Kelley, Jr., and C. R. Hall and the oral testimony of Dan 
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Rietman were received in evidence on behalf of complainant. 
Jerome Jevning, Bennitt Aarestad and Arnold Miller testified for 
respondent, and the depositions of A. U. Dekle and David Madison 
were received in evidence on respondent’s behalf. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a 
corporation whose post office address is 31 South Water Market, 
Chicago 8, Illinois. 


2. Respondent, Michael-Swanson-Brady Produce Co., is a cor- 
poration whose post office address is Second and Walnut Streets, 
Kansas City, Missouri. At the time of the transaction involved in 
this proceeding, respondent was licensed under the act. 


3. On or about January 4, 1952, in the course of interstate 
commerce, respondent sold to complainant 360 sacks of Bluetag 
Triumph potatoes in car NWX 3044 at $2.90 per hundredweight, 
f.o.b. Moorhead, Minnesota. Complainant paid respondent the full 
invoice price of $1,044.00 for the carload of potatoes, plus an 
invoiced “rate difference’ of $11.79, making a total payment of 
$1,055.79. 


4. On or about January 4, 1952, complainant sold and diverted 
the potatoes to the Mobile Produce Company at Mobile, Alabama. 
The shipment arrived at Mobile on January 11, 1952, and the 
Mobile Produce Company rejected it on account of the condition 
of the potatoes. A Federal appeal inspection was ordered on the 
shipment and complainant was notified by the Department by 
telegram on Monday, January 14, 1952, that the shipping point 
certification on NWX 3044 Bluetag seed potatoes was reversed. 


5. On January 14, 1952, in a telephone conversation, complain- 
ant notified respondent of the reversal of the shipping point in- 
spection and advised respondent that the shipment was rejected. 
Respondent requested that the Mobile Produce Company remove 
the blue tags from the potatoes and sell them for respondent’s 
account. 


6. At 1:31 P.M., January 14, 1952, complainant sent the fol- 
lowing telegram to respondent: 

“SPOKE CUSTOMERS THEY ADVISE IMPOSSIBLE 

HANDLE NWX-3044... WE RELEASING BACK TO YOU 
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YOU MAKE DISPOSITION PLEASE GIVE US IMME- 
DIATE REPLACEMENTS. ...” 


7. On January 15, 1952, respondent sent the following tele- 
gram to complainant: 

“NECESSARY EITHER YOU OR YOUR CUSTOMER 
HANDLE NWX 3044 THIS CAR PASSED BLUETAG 
CERTIFIED WHEN LEFT HERE ARRIVED AT MOBILE 
11TH WE HAD NO ADVICE FROM YOU UNTIL YES- 
TERDAY AFTERNOON THAT FOB INSPECTION RE- 
VERSED HOWEVER WE CANNOT ACCEPT REJECTION 
AT LATE DATE OF YESTERDAY ...” 


8. On January 16, 1952, complainant answered respondent’s 
telegram as follows: 


“REFERENCE NWX-3044 CUSTOMER ORDERED IN- 
SPECTION 12TH INFORMATION RENDERED 14TH 
SINCE USDA WANTED GET REVERSAL FROM WASH- 
INGTON NOTIFIED YOU PROMPTLY UPON RECEIPT 
ANY INFORMATION PHONED CUSTOMER WILL HAN- 
DLE YOUR ACCOUNT AFTER MUCH PERSUASION 
AIRMAIL RED TAG CERTIFIED TAGS TO MOBILE 
PRODUCE COMPANY IMMEDIATELY ...” 


9. On January 16, 1952, respondent replied to complainant’s 
telegram quoted immediately above as follows: 


“TALKED TOLASS MINNESOTA CERTIFICATION DE- 
PARTMENT THEY WILL NOT MAIL REDTAGS TO 
MOBILE . .. HAVE CUSTOMER GO AHEAD HANDLE 
CAR WE WILL MAIL YOU OUR CHECK DIME BAG 
ALLOWANCE OR IF ANY ACTUAL LOSS CHARGEABLE 
AGAINST US AFTER CAR HAS BEEN HANDLED AD- 
VISE US AND WILL BE GIVEN FULL CONSIDERA- 
See xcs 


10. The meaning of this telegram was clarified by a letter 
from respondent to complainant dated January 29, 1952, which 
reads, in part, as follows: 


‘“‘When this car has been sold, send us a copy of the Account 
of Sales and all full substantiation and your claim will be 
given due consideration. However, if there is any fictitious 
loss or any attempt to charge us for an excessive loss that 





1022 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 1018 


is not chargeable against us, we naturally are not going to 
pay it.” 


11. Complainant paid a freight bill in the amount of $510.87 
on the shipment. 


12. The Mobile Produce Company was unable to find a cus- 
tomer for the potatoes either for seed purposes or as table stock. 
The entire shipment was eventually dumped. 


13. Although demand has been made, respondent has refused 
to refund the $1,055.79 purchase price which complainant paid 
for the potatoes, and has refused to pay complainant the $510.87 
freight bill on the shipment. 


14. Formal complaint was filed on August 15, 1952, which 
was within nine months after the accrual of the cause of action. 


CONCLUSIONS 


There is little room for argument as to the agreement finally 
entered into between the parties with respect to the disposition 
of the potatoes in car NWX 3044. The final agreement is clearly 
expressed in respondent’s letter to complainant dated January 29, 
1952, the pertinent portion of which is quoted in Finding of Fact 
No. 10. Under this new agreement complainant was to resell the 
shipment for respondent’s account and respondent was to pay 
any loss properly chargeable to it. This agreement takes the place 
of any prior agreement between the parties and renders it unnec- 
essary to determine questions of breach or enforceability of the 
original contract between the parties. 


The only question to be decided is whether the resale of the 
potatoes in this case was so negligently handled that the losses 
which resulted may not be charged against respondent. Mr. H. S. 
Kelley, Jr., manager and salesman for Mobile Produce Company 
testified that after agreeing to handle the shipment of potatoes 
in NWX-3044 on consignment, he sorted out the bags which 
showed the least decay and offered them to potato growers at 
reduced prices in an effort to move them. The growers were 
afraid to buy the potatoes for seed purposes because of their 
condition. On January 28, 1952, 154 sacks of the potatoes were 
reworked and 43 bags of defective potatoes were sorted out and 
dumped. Kelley offered the reworked potatoes for sale as table 
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stock, but was unable to sell them due to their condition and due 
to the fact that there is very little demand for red potatoes as 
table stock in Mobile, Alabama. On February 16, 1952, Kelley 
reworked an additional 108 bags of the potatoes out of which 
69 bags were dumped. He still was unable to sell the potatoes, and 
finally was compelled to dump the remaining stock. Kelley stated 
that he made every reasonable and customary effort to dispose 
of the potatoes, both for seed purposes and as table stock, but 
was unable to sell any of them due to their condition. 


The burden is on respondent to show that complainant and 
complainant’s agent, the Mobile Produce Company, failed to use 
reasonable care and diligence in the resale of this carload of 
potatoes, and that the losses which accrued were the result of 
such failure. The evidence relied upon by respondent is that other 
shipments of potatoes out of the same bins as the potatoes in car 
NWX-3044 were sold at the same time and in the same area for 
good prices. Two such cars were sold to the Dekle Brokerage 
Company at Mobile, Alabama, on January 16, 1952, namely, MDT 
46576 which brought $1,019.13 and PFE 46166 which brought 
$929.13. Dekle testified that after reworking these potatoes, he 
sold them to farmers at prices ranging from $4.25 to $5.00 per 
bag. No accountings were produced, nor was any showing made 
as to how many of the potatoes were lost in reworking. 


Whereas the potatoes in cars MWX 3044, MDT 46576 and PFE 
46166 allegedly were all taken from the same bins at approxi- 
mately the same time, there appears to have been a considerable 
variance in the quality thereof. At shipping point NWX 3044 was 
graded Bluetag (which is equal to U.S. No. 1), MDT 46576 was 
graded 87% U.S. No. 1 and PFE 46166 was graded 75% USS. 
No. 1. Two of these carloads were inspected again after arrival 
at Mobile, Alabama, and a wide variance in condition was found. 
Car MDT 46576 showed 3 to 20% grade defects, averaging 
approximately 11%, and the condition was reported as follows: 


“Firm. In 70% of samples no soft rot, 10% show 1% and 
20% show 4%, averaging 1% Slimy Soft Rot.” 
The appeal inspection report on NWX 3044, on the other hand, 
showed 9 to 34% grade defects, averaging approximately 15%, 
and the condition of this car was reported as follows: 


“Generally firm. In bottom layer sacks, potatoes next to floor 
racks damaged by flattened bruises, badly chafed or burst 
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potatoes, ranging from 13 to 30% in these sacks. Less than 
14 of 1% damage by Fusarium Tuber Rot. In 30% of samples 
no soft rot, in 30% of samples 2% and in 40% of samples 
3 to 7%, averaging 2% slimy soft rot.” 


These inspection reports reveal that the potatoes in MWX 3044 
were in much poorer condition than those in MDT 46576 upon 
arrival at Mobile. Thus, the fact that respondent was successful 
in selling the MDT 46576 shipment for a good price cannot be 
relied upon as proof that the failure of the Mobile Produce Com- 
pany to sell the potatoes in NWX 3044 was due to negligence or 
lack of due diligence. Respondent also showed that other carloads 
of potatoes shipped out of the same lot as NWX 3044 were sold J 
in other markets for good prices. However, with no evidence of 
the condition of the potatoes upon arrival, and no comparison of 
the markets on which they were sold with the Mobile Alabama 
market, such evidence is of little value. 


It is concluded that respondent has failed to establish that the 
Mobile Produce Company was negligent or failed to use due care 
and diligence in the resale of the carload of potatoes in NWX 
3044. Accordingly, all losses which accrued to complainant out of 
this transaction must, according to the agreement of the parties, 
be charged to respondent. Complainant’s losses are the amount 
paid to respondent for the potatoes, which was the sum of 
$1,055.79, plus freight in the amount of $510.87 which com- 
plainant paid on the shipment. Mobile Produce Company made 
no charge for its services in caring for and reworking the pota- 
toes, therefore, no damages can be assessed on this account. 
Respondent’s failure to pay the amount claimed is a violation of 
section 2 of the act, for which reparation should be awarded com- 
plainant in the amount of $1,566.66, plus interest. The facts of 
this case should be published. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,566.66, plus interest 
at the rate of 5% per annum from February 1, 1952, until paid. 

Copies of this order shall be served on the parties. 

The facts and circumstances of this case as herein reported 
shall be published. 
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UNITED BROKERS COMPANY v. IDAHO DISTRIBUTORS, AND/OR DAVID 
I. PETERSON. PACA Docket No. 6437. Decided November 23, 
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Joint Account Agreement—Telephone and Wire Expenses 
Considered Selling Expenses—Evidence—Burden of Proof 
—Failure to Sustain Allegations in Answer 









Com- Where complainant and respondent entered a joint account agreement for 
ice or the sale of onions from certain acreages, agreeing to share the financing, 
loads and profits or losses, and that neither party was to charge any selling 
. sold expenses, but respondent made a charge for telephone and wire expenses, 






held, telephone and wire expenses are a natural and necessary incident 
to the process of selling and ordinarily are considered as selling expenses, 
but as respondent has failed to establish what portion of the telephone 
and wire expenses are not selling expenses the item was disallowed. 





ce of 
on of 
bama 








Evidence—Burden of Proof—Failure to Sustain Allega- 
tions in Answer 
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Where respondent alleged that a written contract did not embody the com- 
plete understanding between the parties but submitted no evidence in 
support of this allegation, such allegation is not seriously considered. 









Dismissal as to One Party 









Where complainant brought a joint action against a partnership and 
individually against one of the partners who was also licensed to do 
business in his own name, and it appears from the accountings that 
the partner was acting for the partnership and not for himself as an 



















ota- individual, the partnership is held liable and the complaint is dismissed 
unt. as to the individual. 
n of sa 
ome United Brokers Company, of Portland, Oregon, complainant, pro se. Idaho 
om- Distributors and/or David I. Peterson, both of Caldwell, Idaho, respond- 
s of ents, pro se. Mr. John C, Chernauskas, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
hall PRELIMINARY STATEMENT 
rest This is a reparation proceeding under the Perishable Agricul- 
aid. | tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed with the Department on March 
al 2, 1954. The formal complaint was filed on January 4, 1955, and 






alleges that during the latter part of March or early part of 
April 1952, complainant and respondents entered into a joint 
Idaho onion deal whereby it was agreed to joint account onions 
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produced on certain acreages; that the financing of the deal 
should be equally divided between the parties as would any profits 
or losses sustained in the operation; and that neither party was 
to charge any selling expenses. Complainant further alleges that 
the respondents, in making an accounting of the operation, 
charged certain selling expenses to the joint account and deducted 
one-half of those expenses in the amount of $829.12 from com- 
plainant’s profit of the operation. Complainant seeks reparation 
in this amount. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 17, 1955. A copy of the 
report of investigation and a copy of the formal complaint were § 
served upon the respondents on January 18, 1955. 


In the answer filed on February 10, 1955, the respondents 
admit the terms of the contract as set out in the complaint but 
deny, in effect, that the telephone and wire expense objected to 
by complainant was a selling expense and was improperly charged 
against the joint account. Respondents further allege that the 
contract as stated by complainant was enlarged or modified in 
subsequent conversations with complainant. 


Although the amount in dispute exceeded $500, the respondent 
failed to request an oral hearing and therefore the issues are 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant thereto 
complainant requested that its verified complaint and exhibits 
previously submitted be considered as the opening statement. 
Respondents filed an answering statement and complainant filed 
a statement in reply. This completed the submission of evidence. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of R. L. Phillippi, 
Sr., Richard Phillippi, and Herbert Schmidt, doing business as 
United Brokers Company, whose address is 203 S. E. Adler Street, 
Portland 14, Oregon. 


2. Respondent, Idaho Distributors, whose address is Caldwell, 
Idaho, is a partnership composed of David I. Peterson and Ida 
May Whitman. At the time the contract herein was entered into, 
respondent was not licensed under the act, but was subject to 
license and upon payment of the required fee plus accrued arrear- 
ages, was issued a license on October 20, 1952. 
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3. Respondent, David I. Peterson, is an individual trading in 
his own name, whose address is Caldwell, Idaho. At the time of 
the transactions involved herein, respondent was licensed under 


the act. 


4. On or about April 9, 1952, in the course of interstate com- 
merce, the complainant and respondent Idaho Distributors entered 
into an agreement whereby they would joint account onions pro- 
duced on certain acreages. Each party was to make equal con- 
tributions to finance the operation and neither party was to 
charge for any selling expenses. The profits or losses on the oper- 
ation were to be equally divided. 


5. The joint account agreement was negotiated and agreed 
to by respondent David I. Peterson for and on behalf of the 
respondent Idaho Distributors and not in his capacity as an 
individual. 


6. Sales of the joint account were made in the course of inter- 
state commerce during the fall and winter months of 1952, said 
sales and shipments relating thereto being completed in January, 
1953. 


7. In December 1952, complainant received from Idaho Dis- 
tributors the first statement or accounting of the latter’s opera- 
tions. This accounting listed gross receipts in the amount of 
$98,192.84 and expenses in the amount of $74,788.32. 


8. In February 1953, complainant received an accounting 
marked “Final statement, United Brokers-David I. Peterson, 
Joint Onion Deal,” which listed gross receipts less losses at $114,- 
410.12 and expenses as $79,050.91, together with a check in the 
amount of $18,123.47. 


9. In March 1953, complainant discovered an error in respon- 
dent Idaho Distributor’s first accounting which listed expenses as 
$74,788.82 when the figures actually total $64,758.32. Complain- 
ant informed respondent of this error on March 20, 1953, and on 
or about June 3, 1953, received from Idaho Distributors an 
accounting marked “Revised Statement” covering the complete 
operation. This statement contained an expense item in the sum 
of $1,658.25 entitled “Telephone and Wire Expense” which had 
not been included in the previous accounting. One-half of this 
amount or $829.12 was deducted from the complainant’s one-half 
share of the profits. 
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10. Idaho Distributors arrived at the $1,658.25 expense item 
by totaling its telephone and telegraph expenses for the entire 
year of 1952, dividing this sum by the number of cars handled 
during the year and then prorating this amount to the number 
of cars handled in the joint account herein. 


11. The $1,658.25 telephone and wire expense is not a proper 
expense to the joint account. 


12. The informal complaint was filed on March 2, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The complaint herein was filed against David I. Peterson, an 
individual, and Idaho Distributors, a partnership. For the pur- 
pose of brevity and for reasons which will be explained later, we 
will treat respondent Idaho Distributors as if it were the only 
respondent involved herein. 


The principal question before us is whether or not certain 
expenses incurred by respondent are properly chargeable to the 
joint account involved herein. By the terms of the contract, com- 
plainant and respondent Idaho Distributors agreed to enter into 
a joint account whereby the parties would contract for certain 
acreages of onions, each party to advance one-half of the costs 
of financing the operation. The pertinent terms involved herein 
were embodied in a letter from complainant addressed to David 
I. Peterson, and dated April 9, 1952, which stated: 

“We understand we will have the privilege of selling them 
at harvest time if we think it advisable to do so, and that 
the results will be split fifty-fifty, win, lose or draw, and that 
neither of us are to charge any selling expenses.” 


This letter was signed with the signature of complainant and the 
terms therein acceded to by respondent with the notation: “Ac- 
cepted by: David I. Peterson.” 


The dispute arose when respondent in its revised final account- 
ing to complainant included in said accounting an expense item 
in the amount of $1,658.25 for telephone and wire charges which 
it alleges are a part of its expense incurred in the joint account. 
Respondent deducted one-half of this amount or $829.12 from 
the profits due complainant, remitting the balance. Complainant 
contends that it was mutually understood by the parties, as well 
as being a trade custom, that telephone and telegram costs inci- 
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dent to selling, are considered as selling expenses and, therefore, 
should not be charged against the joint account. Respondent, on 
the other hand, contends that the term “selling expenses” as used 
in the contract, was intended to cover respondent’s personal and 
office expenses directly connected with the purchasing, transpor- 
tation and selling of the onions but was not to include any tele- 
phone or telegram charges. Respondent further contends that 
many of the telephone calls and telegrams involved herein did not 
concern sales but were sent to complainant and were necessary to 
the relationship of the parties. 

Telephone calls and telegrams are a natural and necessary inci- 
dent to the process of selling produce and ordinarily the costs 
thereof are considered as selling expenses. The evidence fails to 
establish that the parties had agreed not to include the cost of 
any telephone calls and telegrams as selling expenses under the 
contract. In the absence of any such agreement, it is concluded 
that the term “selling expenses,” as used in the contract, would 
include all charges for telephone calls and telegrams which are 
directly related to the selling of the onions. 

The next question to be decided is what portion of the tele- 
phone and wire expense of $1,685.25 charged to the joint account 
by respondent is a selling expense and therefore under the terms 
of the contract, not chargeable to the joint account. 

When questioned by complainant as to how the telephone and 
wire expense was determined, respondent replied that it totaled 
its telephone and wire expenses for the entire year, divided this 
sum by the number of cars handled during the year and then pro- 
rated this amount to the cars handled in the joint account. Com- 
putation of the expense in this manner is of no value in determin- 
ing what portion of the expense of $1,658.25 was a selling expense 
and what portion, if any, was not. It was incumbent upon re- 
spondent to show the content and purpose of each of the items 
which it claims are includable under the contract and this, re- 
spondent has failed to do. In view of the foregoing, we conclude 
that respondent has failed to show that the telephone and wire 
expense of $1,658.25 was a proper expense under the contract, 
and for this reason, said expense should not be charged against 
the joint account. 

Respondent has also alleged that the letter dated April 9, 1952, 
hereinbefore quoted, does not embody the entire contract or the 
understanding of the parties in regard to the joint account but 
that there were many subsequent telephone conversations in 
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regard thereto. Respondent has submitted no evidence in support 
of this allegation nor does it allege or explain of what these con- 
versations consisted. We, therefore, find it impossible to seriously 
consider this allegation. 


The complaint herein has been filed against two respondents, 
David I. Peterson, an individual, and the partnership, Idaho Dis- 
tributors, of which Peterson is an active partner. Both respon- 
dents are licensed or subject to license under the act. The parties 
have failed to show which of the respondents, or whether both, is } 
liable under the contract. The above letter from complainant 
dated April 9, 1952, which set out the pertinent terms of the 
contract, was addressed to “David I. Peterson, Caldwell, Idaho,” 
and was signed by respondent Peterson thusly: “Accepted by: 
David I. Peterson.” However, the first and last statements or 
accountings received by complainant from respondents were 
headed : 

“United Brokers-Idaho Distributors Joint Onion Deal” 


It is our conclusion that the contract was entered into by com- 
plainant and David I. Peterson, who acted for and on behalf of 
Idaho Distributors in his capacity as a partner therein, and not § 
in his capacity as an individual. Accordingly, we find that the 


partnership, Idaho Distributors, is the party to be charged under 
the contract and that the complaint as to David I. Peterson should 
be dismissed. 


The telephone and wire expense improperly charged against 
the joint account amounted to $1,658.25, one-half of which, or 
$829.12, was deducted by respondent from the profits due com- 
plainant. Respondent Idaho Distributors’ failure to pay this [| 
amount to complainant is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$829.12, with interest, and the facts and circumstances should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent Idaho 
Distributors shall pay to complainant, as reparation, $829.12, 
with interest thereon at the rate of 5 percent per annum from 
July 1, 1953, until paid. 

The complaint against David I. Peterson is hereby dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4455) 


OWENS FARMS v. GLENN MEISSNER. PACA Docket No. 6386. De- 
cided November 28, 1955. 


Failure to Pay Purchase Price of Onions—Financial 
Inabilty to Pay 


Where complainant sold and delivered onions to respondent but respondent 
failed to pay the purchase price and as a defense respondent claimed 
that due to financial losses he was unable to make payment, held, inability 
to pay is not an adequate defense and thus respondent’s failure to pay 
is in violation of the act for which reparation is awarded to complainant. 


Owens Farms, of Dousman, Wisconsin, complainant, pro se. Mr. Glenn Meiss- 
ner, of Franksville, Wisconsin, respondent, pro se. Miss Lenore H, Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on November 3, 1954, in which it 
is alleged that complainant sold and delivered to respondent two 


truckloads of onions, that respondent accepted the onions in com- 
pliance with the contract of purchase and sale, and that respond- 
ent has failed and refused to pay the agreed purchase price of 
the onions. A copy of the formal complaint and a copy of the 
report of investigation were served by registered mail upon 
respondent on November 13, 1954. A copy of the report of 
investigation was served upon the complainant on November 12, 
1954. 


Respondent filed an answer to the complaint on December 3, 
1954, admitting his liability to complainant for $3,660, the agreed 
purchase price of the two truckloads of onions. By way of 
defense, respondent pleads his inability to pay the amount due 
on account of “considerable losses in 1952 & 1953” suffered by 
respondent in business reverses. 


The parties waived their right to an oral hearing and the issues 
were submitted under the shortened method of procedure provided 
for in the rules of practice. Complainant requested that the com- 
plaint with attached exhibits be considered as its opening state- 
ment of facts. Respondent did not file an answering statement. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Emery Owens, 
Lyle Owens, Evalyn Owens and Marie Owens, doing business as 
Owens Farms, whose address is Dousman, Wisconsin. 


2. Respondent is an individual, Glenn Richard Meissner, doing 
business as Glenn Meissner, whose address is Franksville, Wis- 
consin. At the time of this transaction, respondent was licensed 
under the act. 


3. On or about March 6, 1953, in the course of interstate 
commerce, complainant sold to respondent two truckloads of 
Wisconsin Yellow onions, 90 percent U.S. No. 1, not to exceed 5 
percent decay, at $3.05 per 50-lb. bag, f.o.b. Owens Farms Ware- 
house, Dousman, Wisconsin. 


4. The onions were inspected at shipping point on March 9 
and March 10, 1953, and were certified as grading 90 percent U.S. 
No. 1 quality, with 5 percent decay as to one truckload, and 90 
percent U.S. No. 1, with 4 percent decay as to the other truckload. 


5. Complainant shipped on March 9 and March 10, 1953, from 
Dousman, Wisconsin, to respondent at Franksville, Wisconsin, 
the kind, quality, grade and size onions called for by the contract, 
and in the manner agreed upon in trucks furnished by respondent. 


6. Respondent accepted the onions in compliance with the 
contract, but has since failed to pay complainant the agreed pur- 
chase price therefor, or any part thereof. There is due and owing 
to complainant from respondent the sum of $3,660. 


7. An informal complaint was filed on July 31, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute between the parties to this transaction. 
Respondent admits the purchase and acceptance of the onions and 
also admits that he has failed to pay the agreed purchase price. 
Respondent has made repeated promises to pay for the onions and 
presented complainant with two postdated checks in the amount 
of $500 each. The checks, however, were returned by the bank 
upon which they were drawn with the notation “Not sufficient 
funds.” On several occasions respondent expressed a desire to pay 
this indebtedness, but stated that due to business reverses he had 
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been unable to take care of it. Since inability to pay is not an 
adequate defense for failure to pay for fresh fruits and vegetables 
purchased in the course of interstate commerce, it must be con- 
cluded that respondent’s failure to remit to complainant promptly 
for the onions is in violation of section 2 of the act. Complainant 
should be awarded reparation as claimed, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $3,660, with interest 
thereon at the rate of 5 percent per annum from April 1, 1953, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4456) 


J. LYNN SILL v. NICK CACOLICI. PACA Docket No. 6356. Decided 
November 28, 1955. 


Failure to Pay Purchase Price of Potatoes— 
Partial Payment 


Where complainant sold and delivered potatoes to respondent and respondent 
paid by check which was dishonored and respondent later tendered a 
smaller sum which complainant refused, held, this was apparently a cash 
sale and complainant was not obliged to accept part payment and was 
entitled to full payment. Respondent’s failure to pay the purchase price 
was in violation of the act and complainant is entitled to the full 
purchase price plus an amount paid to respondent by complainant. 


Mr. J. Lynn Sill, of Corry, Pennsylvania, complainant, pro se. Mr. Nick 
Cacolici, of Cleveland, Ohio, respondent, pro se, Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on September 7, 1954, in which it is 
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alleged that complainant sold to respondent 225 bags of potatoes 
in January 1954, that respondent gave in payment of the purchase 
price a check which was subsequently returned by the bank upon 
which it was drawn, and that respondent has since failed to pay 
the purchase price of the potatoes. A copy of the formal complaint 
and a copy of the report of investigation made by the Department 
were served by registered mail upon respondent on September 15, 
1954. On the same date, a copy of the report of investigation was 
served upon complainant. A copy of an amended complaint dated 
December 4, 1954, was served upon respondent on December 16, 
1954. 


Respondent filed an answer on January 6, 1955, in which he 
outlines the disposition made of the 225 bags of potatoes. Respond- 
ent avers that he remitted to complainant the sum of $25.00 by 
Western Union money order, but that complainant refused the 
payment and insisted upon payment in full. 


The amount involved in the controversy is under $500.00. The 
issues were, therefore, submitted under the shortened method of 
procedure provided for in the rules of practice. Complainant re- 
quested that the complaint and attached exhibits be considered as 


his opening statement of facts. Respondent did not file an answer- 
ing statement. 


FINDINGS OF FACT 


1. Complainant is an individual, J. Lynn Sill, whose address 
is R. D. No. 3, Corry, Pennsylvania. 


2. Respondent is an individual, Nick Cacolici, whose address 
is 3906 Lee Heights Boulevard, Cleveland, Ohio. At the time of 
this transaction, respondent was not licensed but was subject to 
license under the act. Respondent subsequently paid arrearage to 
cover the period during which the transaction occurred. 


3. On or about January 22, 1954, in the course of interstate 
commerce, complainant sold to respondent 225 50-lb. bags of 
unclassified potatoes for the agreed purchase price of $138.75, 
f.o.b. complainant’s farm in Pennsylvania. 


4. The potatoes were loaded on respondent’s truck at shipping 
point in the State of Pennsylvania for transportation to Cleveland, 
Ohio. 
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5. Respondent tendered to complainant at the time of ship- 
ment a check in the amount of $168.75, being $30.00 in excess of 
the agreed purchase price of the potatoes, and the latter amount 
was given to respondent in cash. The check was dishonored by 
the bank upon which it was drawn and there is due and owing 
to complainant from respondent the sum of $168.75. 


6. The formal complaint was filed on September 7, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no controversy between the parties concerning the 
transaction or the potatoes which are the subject of this proceed- 
ing. There is no question that respondent purchased and accepted 
the potatoes and hauled them away from complainant’s farm. 
Respondent does not deny that he has failed to pay the full pur- 
chase price of the potatoes, but alleges that he did remit the sum 
of $25.00 by Western Union money order, which complainant 
refused to accept. Respondent also states that he could have had 
the full amount paid had complainant been willing to accept 
partial payments. 

Apparently this was a cash transaction as indicated by respon- 
dent’s tender at the time of purchase of a check in payment of 
the agreed price. Complainant was not obliged to accept partial 
payments after the check was dishonored by the bank and was 
entitled to payment in full in accordance with the contract. Re- 
spondent’s failure to pay the full purchase price promptly to 
complainant is in violation of section 2 of the act. Complainant 
should be awarded reparation in the full amount of the purchase 
price of $138.75, plus the additional $30.00 received in cash by 
respondent from complainant at the time of the transaction. The 
facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $168.75, with inter- 
est thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4457) 


PACA Docket No. 6601. Dismissed November 22, 1955. Dismissed) 
by Thomas J. Flavin, Judicial Officer. q 


(No. 4458) 


PACA Docket No. 6457. Dismissed November 18, 1955. Dismissed) 
by Thomas J. Flavin, Judicial Officer. ’ 








